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I. IDENTITY OF PETITIONER AND INTROD UCTION 

CenturyLink of Washington, Inc., fo rmerly known as CenturyTel 

of Washington, Inc. ("·Century Link"), respect fully requests this Court to 

review, in part, the Court of Appeals' published opinion. This case arises 

out of the Pub I ic Uti I ity District No. 2 or Paci fi e County's ('"the District .. ) 

calculation of the rates it charges competitor telecommunications 

providers such as CenturyLink, to attach lines and similar 

telecommunications equipment to the District's util ity poles. 

The Court should review this case fo r two reasons. First, the Court 

of Appeals' decision as a practical matter eviscerates almost any 

meaningful review of the discretionary actions of municipal corporations 

such as the District, and by extension the actions of any administrative 

agency. While a municipal corporation has discretion lo undertake any 

number of actions, its discretion is not limi tless. When such an action is 

challenged, a court must review the conduct to determine if it was 

arbitrary or capricious, or unreasonable. 

To the contrary, in the decision below the Court of Appeals gave 

entirely excessive deference to the District and somehow concluded that it 

was not arbitrary and capricious for the District: 
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• to make a decision contrary to undisputed facts ; indeed 

contrary to an unchallenged finding of fact by the superior 

court; 

• to include in the rates costs that were admittedly entirely 

unrelated to pole attachments, even though the legislature 

expressly permitted only costs attributable to pole attachments; 

and 

• to include in the rates a cost element the legislature expressly 

excluded. 

This Court of Appeals ' decision upends longstanding standards for 

the revievv fo r arbitrary and capricious conduct, and thus has an impact far 

beyond this single case. This Court should accept review, and confi rm 

that courts may not rubber stamp challenged munic ipal actions. or the 

actions of other agencies subject to review for arbitrary and capricious 

actions; the court must perform a meaningful review of the chal lenged 

actions. 

The Court should review this case fo r a second reason: this is the 

fi rst case interpreting RCW 54.04.045, the statute by which the legislature 

attempted to regulate public util ity districts ' calculation of pole attachment 
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rates. As such, this case establishes precedent to be used by every public 

utility district in the state . 

11. COURT OF APPEALS DECISION 

Petitioner Century Link seeks review in part of the published 

decision in Public Utility District No. 2 of Pacific County v. Comcast of 

Washington JV, Inc. , No. 773 10-1-1 , issued by the Court of Appeals, on 

April 8, 2019. App. 1-43. The opinion upheld the District 's discretion in 

determining inputs utilized to calculate the maximum permissible utility 

pole attachment rate pursuant to RCW 54.04.045. App. 41. 

Ill. ISSUES PRESENTED FOR REVIEW 

I . Did the Court of Appeals err when it refused to review a municipal 

utili ty's exercise of discretion that was unreasoned and contrary to 

undisputed fact? 

2. Did the Court of Appeals err when it gave deference to a municipal 

utility's exercise of discretion that allocated costs contrary to the 

express language of the authorizing statute? 

3. Did the Court of Appeals err when it concluded, because of the 

errors in issues 1 and 2, above, that the superior court 's other error 

in construing RCW 54.04.045 was harmless, and therefore d id not 

consider the issues that would arise if, as is correct, CenturyLink is 

the prevailing party? 
IO I 806373.1 0035583-00002 3 



IV. STATEMENT OF THE CASE 

A. Utility Pole Attachment Rates 

Under Washington law, pole attachment rates charged by public 

utility distri cts must be "just, reasonable, nondiscriminatory, and 

suf1icient." RCW 54.04.045(2) . The Washington Legislature has deemed 

that a "just and reasonable rate must be calculated" by averaging the rate 

components contained in RCW 54.04.045(3)(a) and (3)(b) to determine 

the maximum allowable pole rate. RCW 54.04.045(3). Subsection (3)(a), 

the portion relevant to this Petition, states as fo llows: 

(a) One component of the rate shall consist of the 
additional costs of procuring and maintaining pole 
attachments, but may not exceed the actual capital and 
operating expenses of the locally regulated utili ty 
attributable to that portion of the pole, duct, or conduit used 
fo r the pole attachment, including a share of the required 
support and clearance space, in proportion to the space used 
fo r the pole attachment, as compared to al I other uses made 
of the subject faci lities and uses that remain available to the 
owner or owners of the subject fac ilities[.] 

The parties have long disputed whether the District's pole attachment rate 

is compliant with the statute. Specifical ly, CenturyLink di sputes the 

District ' s interpretation of the statutory fo rmula as well as the District's 

data used to ca lculate the rate charged to CenturyLink (referred to by the 

parties below and in this brief as " inputs'· for the statutori ly prescribed 

fo rmula). 
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B. Prior Litigation: PUD I 

This is the second time that this matter came before the Court of 

Appeals. See Pub. Util. Dist. No. 2 of Pac. Cty. v. Comcast of Wash. IV, 

Inc., 184 Wn. App. 24,336 P.3d 65 (20 14) (hereinafter P UD /). In 

deciding the first appeal, the Court of Appeals held that none of the parties 

correctly interpreted the statutory formula and remanded the matter for the 

parties to determine the formula as it is set forth by the words of the 

"unique" statute. PUD I , 184 Wn. App. at 64. 

C. Trial Court Ruling and Court of Appeals' Opinion 

After the trial court held a five-day remand bench trial, it ruled in 

favor of the District, accepting its interpretation of the statutory fo rmula 

and adopting the District's selection of inputs when calculating the pole 

attachment rate. CenturyLink timely appealed. 

On April 8, 20 19, the Court of Appeals affirmed in part and 

reversed in part the trial court. First, it affirmed the trial court 's ruling that 

the District did not abuse its discretion while selecting the inputs used 

when calculating the maximum permissible pole attachment rate pursuant 

to RCW 54.04.045(3). Second, it reversed the trial court's incorrect 

interpretation of RCW 54.04.045(3)(a) (but held the error was harmless). 

Third, it affirmed the judgment in favor of the District. Century Link now 

seeks review by the Supreme Court. 
IO 18063 73. 1 0035583-00002 5 



V. ARGUMENT IN FAVOR OF REVIEW 

The Court of Appeals erred by improperly rubber stamping the 

District's inputs in the name of deference, raising grave issues as to the 

fundamental meaning of review by the courts for --arbi trary and 

capricious'· action by any administrative agency. The court ' s lack of 

meaningful review of municipal action is contrary to numerous 

Washington Supreme Court and Court of Appeals opinions. Thus, this 

case readily satisfies the standards of RAP 13.4(b)( I), (2) and (4) because 

it raises two different issues of substantial publ ic interest. 

First, the "arbitrary and capricious" standard of review is not just 

applicable to the actions of municipal utilities such as public utility 

districts; rather, it is a key component of the review exercised by 

Washington courts over the actions of al l administrati ve agencies. RCW 

34.05.570(2)(c), (3)(i), (4)(c)(iii). Thus, the Court or Appeals· radical 

decision, upho lding the District's actions contrary to fact and contrary to 

legislative direction, threatens to upend generally applicable 

administrati ve law. 

Second, this case has always been the "test case'· for the 

interpretation and application of RCW 54.04.045's formula to calculate 

fees for all parties attaching to poles owned by all public utility di stricts 
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throughout the state. Twenty-eight public utility districts currently operate 

in Washington, all but fo ur of which conduct operations utilizing utility 

poles. 1 Thus, properly interpreting RCW 54.04.045, and the inputs that 

may be used in doing so, is critically important to a substantial portion of 

the state. For these reasons, the Petition should be granted. 

A. Meaningful Judicial Review of Discretionary Action by 
Municipalities Is Required. 

The Court of Appeals erred in refusing to fo llow precedent from 

this Court and other Court of Appeals' opinions. which unambiguously 

establish that although courts give deference to actions taken by 

municipalities, this deference is not limitless. 

Under Washington law, where municipal actions .. come within the 

purpose and object of the enabling statute and no express limitations 

apply" then " the choice of means used in operating the utili ty [is left] to 

the discretion of municipal authori ties." City of Tacoma v. Taxpayers al 

City of Tacoma. 108 Wn.2d 679, 695, 743 P.2d 793 (1987) . .. Of course . 

. . . municipal utility authority has limits." Id. Courts review municipal 

uti lity choices to determine whether the particular action was '·arbitrary or 

capric ious, or unreasonable." Id. (citation omitted); see also PUD I, 184 

1 See WPUDA, Frequently Asked Questions, https://www.wpuda.org/faqs (last visited 
May 6, 20 19) ("How many PU Ds are there in Washington stateT). 
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Wn. App. at 45. "Arbitrary and capricious" refers to '"willful and 

unreasoning action, taken without regard to or consideration of the fac ts 

and circumstances surrounding the action."' lane v. Port ofSealfle, 178 

Wn. App. 110, 126, 3 16 P.3d 1070(20 13) (quoting Abbenhaus v. City of 

Yakima, 89 Wn.2d 855, 858-59, 576 P.2d 888 ( 1978)). 

The Court of Appeals, in prior published opinions, properly 

reviewed administrative agency actions to determine whether the 

particular action was arbitrary and capricious, or unreasonable. The 

court 's opinion in Hasit llC v. City ofEdge ,vood (local lmpro1 ement 

Dist. # /) is instructive on th is point. 179 Wn. App. 917, 320 P.3d 163 

(20 14). In Has if, the Court of Appeals examined whether the city 

council 's denial of property owners' protests against local improvement 

district assessment was arbitrary and capricious. where the denial was 

based on owners' fa ilure to present expert testimony. 179 Wn. App. at 

944-45. The court appreciated "the time, pressure, and financial 

constraints under which the Counci l acted," and believed "that the City 

attempted in good fa ith to fo llow the law:· Id. at 945. Because the city 

told the owners that they were not allowed to present that kind of 

evidence, the action was "unquestionably" arbitrary and capricious. Id ; 

see also Children's Hosp. & Med. Ctr. v. Wash. State Dep 't of Health . 95 
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Wn. App. 858, 873-74, 975 P.2d 567 ( 1999) (Department's determination 

that hospital could perform pediatric open heart surgery without statutorily 

required review was arbitrary and capricious because it was "based on an 

erroneous interpretation of the statutes and its own regulations as applied 

to the facts ... [and] undisputed medical evidence. ''). 

This Court also regularly exercises di scretion over applicable 

administrative agency actions under the "arbitrary and capricious" 

standard. See. e.g. , Rios v. Wash. Dep 't of Labor & Indus. , 145 Wn.2d 

483, 508, 39 P.3d 961 (2002) (Department action held arbitrary and 

capricious when the agency denied agricultural pesticide handlers' request 

that it exercise its authori ty to promulgate rule implementing pesticide 

monitoring, because the Department had already invested its resources in 

studying those pesticides and its own technical experts had written a report 

deeming a monitoring program both necessary and doable). 

It is clear from these cases that under Washington law, a court 

must review municipal actions to determine whether the particular action 

was arbitrary and capricious, or unreasonable, no matter that the standard 

of review is deferential and no matter that the municipality may be trying 

to achieve a legit imate end. Unfortunately, in the instant case, the Court 

of Appeals ignored clear precedent and applied an unduly deferentia l 
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review of the challenged District actions while dispatching with litigants 

that it appeared to have grown tired of.2 

I. Safety Space 

The court erred when it affirmed the District ' s classification of 

"safety space" on a utility pole as "unusable space," allowing the District 

to allocate a share of the cost associated with the space to pole attachers 

like CenturyLink. The court so ruled seemingly without any analysis and 

in the face of contrary. admitted fact as well as an unchallenged fi nding of 

fact from the superior court. 

The court first stated that it had previously dictated that the District 

has discretion to determine "that which constitutes unusablef3l space.,. 

App. 23-24 (c iting PUD 1, 184 Wn. App. at 73-74). It then jumped to the 

conclusion that "because, as the District has defined unusable space, 

something we decided in PUD 1 that the District has the discretion to do, 

the safety space is um1sable." App. 24. Although awkward ly worded, the 

court's meaning was clear: whatever definition of unusable space that the 

2 In a footnote , the court described CenturyLink's argument regard ing the safety space as 
·'rather churl ish protestations." App. 25 n.27. Churlish is defined as ·'vu lgar,•· ·'rude'· 
"ill-bred'. and ·' lacking refi nement or higher feeling." Churlish, Webster 's Third New 
!mernational Dictionary (2002). It is unfai r to describe an effort to hold the District to 
"the balance struck" in RCW 54.04.045 as "churlish." Cf App. 37. 
3 The term " unusable" is dep loyed to reflect the nature of the inquiry for purposes of 
setting pole attachment rates. The issue is not whether the safety space is or is not used 
in any spec ific setting, or even how often it is used; the question is whether it is capable 
of being used for any kind of attachments, at all. Cf App. IO n. I I. 
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District comes up with, that definition will be a proper exercise of the 

District's discretion. Such analysis, if the court stopped there, would be 

troubling enough - the court was openly acknowledging that it had not 

performed any j udicial reviev,, of the District's definition, although it had 

already stated that such action was subject to "arb itrary and capricious" 

review. 

But even more troubling, the court held this while agreeing that the 

record shows it is undispu1ed that the District indeed uses the safety space. 

See, e.g., App. 23 .4 The court claimed there was some support in the 

record for the District's classification, namely that "the District has 

established a policy of not using the safety space and taken steps to 

comply with that policy." App. 24- 25. This analysis is plainly wrong, on 

two levels. 

First, it mischaracterizes at best, or at worst fl atly ignores, 

unchallenged findings from the superior court (unchallenged because the 

supporting evidence was undisputed): the District's policy is to not use the 

safety space "unless there are special needs requiring it, such as customer 

timing needs or clearance issues." App. 45 (Supplemental Finding of Fact 

93). Simply put, a finding of fact that something is used whenever there 

•
1 "[O]ccasional use of the safety space by the District does not make it arbi trary and 
capricious" to consider the space to be unusable. App. 23. 
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are ·'special needs requiring it" (including "special needs" as routine as 

'·customer timing needs") can mean only one thing: the space at issue is 

usable. 

Moreover, the Court of Appeals was wrong because it is a fa lse 

equivalency to say that something is unusable merely because the District 

is in the process of trying to stop using it. In essence, the Court of 

Appeals was in possession of facts that showed the District was using a 

space that it defined as unusable, and yet the court did not hold that such 

action was arbitrary and capricious - this is certainly error. See Lane, 178 

Wn. App. at 126 ("Arbitrary and capricious" refers to "'will ful and 

unreasoning action, taken without regard to or consideration ofthefacts 

and circumstances surrounding the action."' ( citation omitted; emphasis 

added)). 

2. Electricity Taxes 

The court also improperly permitted the District to include taxes on 

its electrical operations as an expense component of its pole attachment 

rate. App. 29. The court uncritically accepted the District 's conten tion 

that requiring attachers to share the District ' s electricity taxes was not 

arbitrary and capricious because attachers would have nowhere to attach 

their equipment without the District's utility pole system. Id 

101806373.1 0035583-00002 12 



This reasoning fli es in the face of the applicable statute because it 

is undisputed that the District 's electricity taxes are not impacted in any 

ivay by pole attachments. The District does not pay any infrastructure 

taxes or property taxes; rather, the Distri ct admits that the only material 

taxes it pays are the public utility tax establ ished by RCW 82. 16.0 IO and 

the privilege tax required by RCW 54.28.020. Both are dependent solely 

on the sale o f electric service - e.g., RCW 54.28 .020( 1); RCW 

82. 16.0 I 0(4) - as the District admits. App. 51-52 (RP 497- 98). Thus, if 

pole attachers had attachments on every District pole. or on no District 

poles at al l - again, as the District admits - the Distri ct' s taxes would not 

change in any way. id. The statute is explici t: in paying pole attachment 

rates, CenturyLink may only be required to bear costs "attributable to" 

pole attachments. RCW 54.04.045(3)(a), (b). Because the electricity 

taxes are not "attributab le to" pole attachments, the District cannot charge 

a share of the taxes to Century Link without exceeding its statutory 

authority. See City of Tacoma, I 08 Wn.2d at 695 (a municipal utility 

exceeds its authority when it acts contrary to express statutory limi tations). 

Moreover, the court's acceptance of the District's argument that 

any cost is fa ir game because CenturyLink would have nowhere to attach 

without the District ' s poles is separately troubling. Suggesting that 
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attaching entities objecting to rates that do not comply with the statute 

should just go build their own poles is contrary to the legislature·s specific 

intent in enacting RCW 54.04.045: " It is the policy of the state to 

encourage the joint use of uti lity poles[.]" 2008 Laws ch. 197, § I. A 

court should not defer to arguments that reject the very predicate for the 

statute in interpreting ·'the balance struck" in RCW 54.04.045. Cf App. 

3 7. Because the District's input of electricity taxes is contrary to the 

express limitations of the statute, the Court of Appeals erred in allowing 

the District to use this input when calculating CenturyLink's pole 

attachment rate. 

3. Return on Equity 

The Court of Appeals also improperly allowed the District to 

include a return on equity as an actual expense included in the pole 

attachment rate charged to CenturyLink. The court allowed the District to 

input a return on equity because it deemed the residents of the district as 

"functionally equivalent to investors." App. 26. 

By so holding, the Court of Appeals again rubber stamped the 

District's input in direct contradiction of the statute. The court did not 

address, at all, the fact that RCW 54.04.045(3)(a) was based on 
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RCW 80.54.040,5 and the only substantive change between the two 

statutes was to express ly exclude from RCW 54.04.045 the allowance 

RCW 80.54.040 makes for "just compensation.'· 

"Just compensation" is the term used by the courts to recognize 

that investors in pri vately owned regulated uti lities are constitutionally 

entitled to a fair return on their investment. See Blue.field ·waterworks & 

Improvement Co. v. Pub. Serv. Comm 'n qf W. Va., 262 U.S. 679,692, 43 

S. Ct. 675, 67 L. Ed. 1176 (1923) ("What annual rate will constitutej us/ 

compensation depe[n]ds upon many circumstances .... A public utility is 

entitled to such rates as will permit it to earn a return on the value of the 

property which it employs for the convenience of the public equal to that 

generally being made at the same time and in the same genera l part of the 

country[.]'" (emphasis added)). The Supreme Court of Washington has 

affirmed this analysis of ·'j ust compensation.'· See Stale ex rel. Pac. Tel. 

& Tel. Co. v. Dep ·1 of Pub. Serv., 19 Wn.2d 200, 266, 142 P.2d 498 

5 ·'A just and reasonable rate shall assure the utility the recovery of not less than all the 
additional costs of procuring and maintaining pole attachments, nor more than the actual 
capital and operating expenses, includingjust cu111pensa1iun, of the utility attributable to 
that portion of the pole, duct, or conduit used for the pole attachment, including a share of 
the required support and clearance space, in proponion to the space used for the pole 
attachment, as compared to all other uses made of the subject faci lities, and uses which 
remain available to the owner or owners of the subject facil ities." RCW 80.54.040 
(emphasis added). 
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( 1943); People 's Org. for Wash. Energy Res. v. Wash. Utils. & Transp. 

Con11n·n, 104 Wn.2d 798, 812-1 3, 711 P.2d 3 19 (1985). 

Nowhere does RCW 54.04.045(3)(a) authorize not-for-profit 

entities such as the District to recover "just compensation" by including a 

return-on-investment component in its pole attachment cost. The District 

has no discret ion to act contrary to its statutory authority, and therefore its 

attempt to obtain excess cost recovery for pole attachments should have 

been rejected by the Court of Appeals. See Lenca v. Emp 't Sec. Dep '/ of 

State, 148 Wn. App. 565, 575, 200 P.3d 281 (2009) (noting that an agency 

must exercise .. its discretion in accordance with the law··). 

Moreover, the court rested its concl usion regarding the rate-of

return issue on the fact that a rate-of-return component would be allowed 

by the FCC Cable Rate, which a district could use pursuant to RCW 

54.04.045(4). App. 27. Such reasoning is a complete non-sequitur, 

because the Distri ct was not using RCW 54.04.045(4)" s option to use the 

FCC Cable Rate in lieu of subsection 3(a) - the District was plainly using 

subsection 3(a). App. 3 1-35, passim. The court thus ignored its own 

repeated admonitions that RCW 54.04.045 is unique, and not based on any 

FCC formula. The Court of Appeals erred in this instance, and in the 

others shown above. 
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B. After Correcting the Court of Appeals Errors, the Superior 
Court's Other E rrors Are Not "Harmless" and CenturyLink ls 
the Prevailing Party. 

The Court of Appeals performed its own analysis to conclude that, 

even after correcting the District 's erroneous interpretation of subsection 

3(a), the maximum rate permitted by the statute was above the rate 

charged by the District, and the trial court's error was thus "harmless." 

App. 40. However, the court was able to reach this result only because its 

unduly deferential review resulted in a fa ilure to correct the inputs used by 

the District in its calculations. App. 38 n.42. Correcting any of the errors 

addressed above will require some review by a finder of fact. id. This is 

because once the District's arbi trary and capricious inputs are corrected, it 

is a matter of simple math: Century Link will be the prevai ling party. 

App. 53-54 (Remand Trial Ex. 2547 A). 

Because CenturyLink will be the prevai ling party, this Court 

should also review and reverse the Court of Appeals' earl ier refusal (in 

PUD 1) to fo llow controlling, and correct ly decided, precedent on awards 

of costs and attorney fees.6 This action was an attempt by the District to 

compel CenturyLink to sign the proposed Pole Attachment Agreement. 

which purported to authorize an award of attorney fees only to the District 

6 CenturyLink raised this issue before the Court of Appeals. App. 58- 60 (CenturyLink 
Opening Brief at 44-46). That cou11 did not address the question. 
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in an action under the contract. If Century Link is the prevailing party, 

pursuant to RCW 4.84.330 it is entitled to an award of costs and attorney 

fees pursuant to that agreement. Herzog Aluminum, Inc. v. Gen. Am. 

Window Corp., 39 Wn. App. I 88,692 P.2d 867 (1984). RCW 4.84.330 

applies to "any action" on a contract, even when the claimed contract is 

found to have never been formed. Herzog, 39 Wn. App. at 197 (RCW 

4.84.330 applied even though no contract existed due to a lack of the 

meeting of the minds). The Herzog court held that "the broad language 

' [i]n any action on a contract' found in RCW 4.84.330 encompasses any 

action in which it is alleged that a person is liable on a contract.'· Id. 

(brackets in original). Herzog stands for the proposition that RCW 

4.84.330 protects any defendant who would be I iable for attorney fees if a 

cou11 fo und a contract existed, regardless of whether that defendant 

wanted to be bound by the contract. RCW 4.84.330 accomplishes this by 

providing in ·'broad language" that defendants receive attorney fees if they 

prevail and show no contract existed. Id. As long as the plaintiff has 

advanced a contract-based claim that would require the defendant to pay 

attorney fees if the plaintiff prevailed, then the defendant is also entitled to 

fees under the hypothetical contract, should it prevail. See id. Herzog 

properly extends to defendants who never intended to enter a contract with 

IO I 8063 73. 1 0035583-00002 18 



plaint iffs because RCW 4.84.330 exists to protect litigation defendants, 

not contract counterparties. 

Here, the District's suit against CenturyLink related to a contract, 

and the tri al court entered speci fie relief related to that contract. 7 The 

District's action fundamenta lly was an action '·on a contract" under RCW 

4.84.330, which the District demanded that CenturyLin.k sign. 

CenturyLin.k is thereby entitled to recover its attorney fees and costs. and 

this Court should grant review to correct this error. 

VI. CONCLUSION 

The Court of Appeals used the maxim that courts defer to 

municipal utility actions as a means to allow it to abstain from any 

meaningfu l review of the District's discretionary actions. Based on 

precedent from this Court and the Court of Appeals, the court repeatedly 

erred; deference does not equate to unquestioning adoption of a util ity"s 

position. To allow this published opinion to remain as precedent will 

harm not only Century Link and other companies that attach to public 

uti lity poles throughout Washington, but also every Washington citizen 

who might look to the courts for protection from "arbitrary and 

capricious" action by any administrative agency. The Court of Appeals 

7 See App. 46 (Supplemental Conclusion of Law 58) ("'Defendants must sign the 
District 's proposed Pole Attachment Agreement, as revised by the Cou11 of Appeals(.]'"). 
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thus not only misinterpreted RCW 54.04.045 in this test case applying that 

statute - the Court of Appeals upset generally applicable pri nciples of 

administrative law. 

For the foregoing reasons, the Court should accept Century Link· s 

Petition fo r Review. 

Dated: May 8, 20 19. 
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FILED 
4/8/2019 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

PUBLIC UTILITY DISTRICT NO. 2 OF 
PACIFIC COUNTY, a Washington 
municipal corporation, 

Respondent, 

V. 
/ 

COMCAST OF WASHINGTON IV, INC., 
a Washington corporation; 
CENTURYTEL OF WASHINGTON, 
INC., a Washington corporation; and 
FALCON COMMUNITY VENTURES I, 
LP., a California limited partnership, 
d/b/a CHARTER COMMUNICATIONS, 

A ellants. 

DIVISION ONE 

No. 77310-1-1 

PUBLISHED OPINION 

FILED: April 8, 2019 

DWYER, J. - Pacific County Public Utility District No. 2 (District) permitted 

Comcast of Washington IV, Inc., CenturyTel of Washington, Inc., and Falcon 

Community Ventures I, LP., d/b/a Charter Communications (collectively 

Companies) to attach their communications equipment to the District's utility 

poles pursuant to written agreements. In 2007, the District instituted significant 

increases to the rates it charged the Companies to attach their equipment to the 

utility poles. The Companies refused to pay the increased rates, and also 

refused to remove their equipment from the District's utility poles, leading the 

District to bring this lawsuit. 
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In 2008, our legislature amended the statute governing utility pole 

attachment rates, RCW 54.04.045, effective June 12, 2008. The amendment 

included a specific rate calculation formula, the result of which would yield a "just 

and reasonable" rate. RCW 54.04.045(3)(a)-(c). Whether the District's revised 

rates complied with the amended statute became the central dispute of the case. 

This is the second time that this matter has come before us on appeal. 

See Pub. Util. Dist. No. 2 of Pacific County v. Comcast of Wash. IV, Inc., 184 

Wn. App. 24, 336 P.3d 65 (2014) (hereinafter PUD I). In deciding the first 

appeal, we held that none of the parties correctly interpreted the statutory 

formula set forth by the amended statute because, instead of interpreting and 

applying the words of the statute, the parties attempted to shoehorn the statutory 

language into various preexisting formulas. We rejected this "closest to the pin" 

method of statutory interpretation, PUD I, 184 Wn. App. at 64, and remanded the 

matter for the parties to determine whether the District's rate was in compliance 

with the formula as it is set forth by the words of the statute. 

In the trial court-and now on appeal-the District and the Companies 

derived different mathematical formulas from the words of the statute. 

Furthermore, the parties also dispute the validity of various data and inputs that 

the District utilized when calculating the maximum permissible rate allowed by 

the statute. We are presented with two principal issues: (1) whether the District 

abused its discretion when calculating the data and inputs it utilized to calculate 

the maximum permissible rate pursuant to RCW 54.04.045(3), and (2) whether 

the trial court erred by accepting the District's interpretation of the language set 
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forth in RCW 54.04.045(3)(a). We affirm the trial court with respect to the 

District's choice of data and inputs, but reverse the trial court's interpretation of 

the language set forth in RCW 54.04.045(3)(a). However, because the trial 

court's error in interpretation herein was harmless, we affirm the judgment. 

The District is a consumer-owned utility organized as a municipal 

corporation pursuant to RCW 54.04.020. It provides electricity to customers in 

Pacific County. PUD I, 184 Wn. App. at 35. The District owns and maintains 

utility poles that it uses to provide its services, and to which it also permits third 

parties to attach communications equipment. PUD I, 184 Wn. App. at 35. 

The Companies provide a variety of communication services to customers 

in Pacific County by attaching their communications equipment to the District's 

utility poles. PUD I, 184 Wn. App. at 35. The Companies initially attached their 

equipment to the District's utility poles pursuant to rental agreements assigned to 

them by previous communications providers in Pacific County. PUD I, 184 Wn. 

App. at 35. The assigned agreements date back to the 1970s and 1980s with 

respect to Comcast and Charter, and to the 1950s and 1960s with respect to 

CenturyTel. PUD I, 184 Wn. App. at 35. 

Prior to 2007, the District's annual pole attachment rates had remained 

fixed for 20 years at $8.00 per pole for telephone companies and $5.75 per pole 

for cable companies. PUD I, 184 Wn. App. at 36. In February 2006, the District 

informed the Companies that it intended to terminate the agreements and 

provide the companies a new pole attachment agreement and new pole 
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attachment rates. PUD I, 184 Wn. App. at 36. The new rates would take effect 

on January 1, 2007. PUD I, 184 Wn. App. at 36. 

To set its new rate, the District relied on a rate study, performed several 

years earlier, by EES Consulting, Inc. PUD I, 184 Wn. App. at 36. EES 

recommended that the District increase its rate to at least $20.65 per pole but 

preferably closer to $36.39 per pole. PUD I, 184 Wn. App. at 36. The_ study 

considered four different formulas for calculating the pole attachment rate: the 

United States Federal Communications Commission (FCC) Cable formula, 1 the 

FCC Telecom formula,2 the American Public Power Association (APPA) formula,3 

and the Washington PUD Association formula.4 PUD I, 184 Wn. App. at 36-37. 

1 The Cable formula states that: 
.a rate is just and reasonable if it assures a utility the recovery of not less than the 
additional costs of providing pole attachments, nor more than an amount 
determined by multiplying the percentage of the total usable space, or the 
percentage of the total duct or conduit capacity, which is occupied by the pole 
attachment by the sum of the operating expenses and actual capital costs of the 
utility attributable to the entire pole, duct, conduit, or right-of-way. 

47 U.S.C. § 224(d)(1). 
2 The Telecom formula is as follows: 

(2) A utility shall apportion the cost of providing space on a pole, duct, 
conduit, or right-of-way other than the usable space among entities so that such 
apportionment equals two-thirds of the costs of providing space other than the 
usable space that would be allocated to such entity under an equal 
apportionment of such costs among all attaching entities. 

(3) A utility shall apportion the cost of providing usable space among all 
entities according to the percentage of usable space required for each entity. 

47 U.S.C. § 224(e). 
3 The APPA formula can be presented algebraically as follows: 
Maximum Rate = Assignable Space Factor+ Common Space Factor 
Assignable Space Factor= Space Occupied by Attachment (Assignable Space) 
x Assignable Space (Pole Height) x Average Cost (of Bare Pole) x Carrying 
Charge 
Common Space Factor= Common Space (Pole Height) x Average Cost of Bare 
Pole (Number of Attachers) x Carrying Charge 

PUD I, 184 Wn. App. at 36 n.6. 
4 The Washington PUD Association formula can be presented algebraically as follows: 
Annual rental rate = Accumulated average Pole Value (PV) x Annual Cost Ratio 
(ACR) x Pole Use Ratio (PR) 

PUD I, 184 Wn. App. at 37 n.7. 
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After considering and discussing the results of the study with the District's 

supervisors, the District's general manager recommended to the District's board 

of commissioners an annual rate of $19.70 per pole, to take effect at the start of 

2008.5 PUD I, 184 Wn. App. at 37. 

The board of commissioners held public hearings on the proposed rate 

increases on December 5, 2006 and December 19, 2006. PUD I, 184 Wn. App. 

at 38. Even though the Companies knew about the public hearings, they did not 

send any representatives to attend, nor did they request the agenda or minutes 

from the hearings. PUD I, 184 Wn. App. at 38. On January 2, 2007, the board of 

commissioners adopted Resolution No. 1256, which accepted the proposed 

rates. PUD I, 184 Wn. App. at 38. 

Subsequently, the District sent new agreements, incorporating the new 

rates, to the Companies and other then-current licensees for signature, 

explaining that all licensees must either sign the new agreement and pay at the 

new rate or remove their equipment from the District's utility poles. PUD I, 184 

Wn. App. at 39. However, the Companies refused to sign the new agreement, 

declined to remove their equipment, and tendered payment only at the historical 

rates.6 Although the existing agreements between the District and the 

Companies permitted the District to remove the Companies' equipment, the 

5 The general manager also recommended that for the year 2007 the District impose a 
transition rate of $13.25, thus allowing the steep rate increase to be phased in over a longer 
period. PUD I, 184 Wn. App. at 37. 

6 Two then-current licensees not involved in this action signed the new agreement and 
timely began paying at the revised rate. PUD I, 184 Wn. App. at 40. In contrast, at the time the 
parties filed their briefs in the current appeal, the Companies still had not signed the new 
agreements or tendered payment at the new rate, despite keeping their equipment attached to 
the District's poles. 
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District chose not to exercise this right. PUD I, 184 Wn. App. at 40. Instead, the 

District filed complaints against the Companies alleging claims of breach of 

contract, trespass, and unjust enrichment and seeking a declaratory judgment, 

injunctive relief, and damages. PUD I, 184 Wn. App. at 40. The Companies 

counterclaimed and sought to enjoin the District from imposing terms in violation 

of RCW 54.04.045. PUD I, 184 Wn. App. at 40. The lawsuits were consolidated 

by agreement. 

Meanwhile, in March 2008, the legislature amended RCW 54.04.045, with 

an effective date of June 12, 2008. LAws OF 2008, ch. 197, § 1. The prior 

version of the statute required only that pole attachment rates charged by 

Washington Public Utility Districts be "just, reasonable, nondiscriminatory and 

sufficient." Former RCW 54.04.045(2) (1996). This prior version did not provide 

any specific formula for calculating an appropriate rate. The amendment, 

however, instituted the following specific formula, the result of which would 

constitute a "just and reasonable rate." RCW 54.04.045(3). 

(3) A just and reasonable rate must be calculated as follows: 

(a) One component of the rate shall consist of the additional 
costs of procuring and maintaining pole attachments, but may not 
exceed the actual capital and operating expenses of the locally 
regulated utility attributable to that portion of the pole, duct, or 
conduit used for the pole attachment, including a share of the 
required support and clearance space, in proportion to the space 
used for the pole attachment, as compared to all other uses made 
of the subject facilities and uses that remain available to the owner 
or owners of the subject facilities; 

(b) The other component of the rate shall consist of the 
additional costs of procuring and maintaining pole attachments, but 
may not exceed the actual capital and operating expenses of the 
locally regulated utility attributable to the share, expressed in feet, 
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of the required support and clearance space, divided equally 
among the locally regulated utility and all attaching licensees, in 
addition to the space used for the pole attachment, which sum is 
divided by the height of the pole; and 

(c) The just and reasonable rate shall be computed by 
adding one-half of the rate component resulting from (a) of this 
subsection to one-half of the rate component resulting from (b) of 
this subsection. 

RCW 54.04.045. 

(3)(a): 

The legislature also included the following provision relating to subsection 

For the purpose of establishing a rate under subsection (3)(a) of 
this section, the locally regulated utility may establish a rate 
according to the calculation set forth in subsection (3)(a) of this 
section or it may establish a rate according to the cable formula set 
forth by the federal communications commission by rule as it 
existed on June 12, 2008, or such subsequent date as may be 
provided by the federal communications commission by rule, 
consistent with the purposes of this section. 

RCW 54.04.045(4). 

The legislature provided a statement of legislative intent with the 

amendment, which states: 

It is the policy of the state to encourage the joint use of utility poles, 
to promote competition for the provision of telecommunications and 
information services, and to recognize the value of the 
infrastructure of locally regulated utilities. To achieve these 
objectives, the legislature intends to establish a consistent cost
based formula for calculating pole attachment rates, which will 
ensure greater predictability and consistency in pole attachment 
rates statewide, as well as ensure that locally regulated utility 
customers do not subsidize licensees. The legislature further 
intends to continue working through issues related to pole 
attachments with interested parties in an open and collaborative 
process in order to minimize the potential for disputes going 
forward. 

lAWSOF 2008, ch. 197, § 1. 
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Whether the revised rate was in compliance with the amended statute 

became the central dispute in the case. Specifically, the parties disagreed about 

the proper interpretation of the space allocator component7 of the statutory 

formulas in subsections (3)(a) and (3)(b). 

Following a bench trial, the trial court issued a memorandum decision in 

which it ruled in favor of the District and against the Companies. PUD I, 184 Wn. 

App. at 42. The trial court ruled that the new pole attachment rates and the new 

agreement were valid and granted the District its requested relief. PUD I, 184 

Wn. App. at 42-43. The Companies appealed. 

II 

On appeal from the first bench trial, the District and the Companies each 

asserted that the formula set forth in RCW 54.04.045(3) is actually just a 

combination of preexisting formulas.8 PUD I, 184 Wn. App. at 58-59. In our 

decision rejecting their proposed formulations, we explained that neither 

attempted to apply the language of the statute as written. Instead, during the 

trial, the parties presented expert witness testimony that attempted to compare 

the language of the statute to preexisting formulas to show how the statutory 

7 The space allocator component is the component of the rate formula that determines 
what portion of the expenses for constructing and operating the pole will be charged to a 
licensee. 

8 The first appeal also resolved additional issues not pertinent to the current appeal. 
First, we upheld the District's new pole attachment agreement, holding that most of the non-rate 
terms were valid, and that all the invalid terms were severable. PUD I, 184 Wn. App. at 51. Next, 
we held that the new rate was in compliance with the former version of RCW 54.04.045, resolving 
the dispute as to the propriety of the rates changed during that time period. PUD I, 184 Wn. App. 
at 58. Next, we held that the District did not fail to mitigate its damages. PUD I, 184 Wn. App. at 
77. Finally, we reversed part of the District's award of attorney fees, but this was primarily a 
result of our decision to reverse on the issue of the correct interpretation of RCW 54.04.045(3). 
Because there was not yet a clear prevailing party on the issue, the award of attorney fees 
regarding that issue was premature. PUD I, 184 Wn. App. at 82. 
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formula hewed more closely to their chosen formulas. PUD I, 184 Wn. App. at 

58-59. These experts compared the statutory language to existing formulas, 

operating under the assumption that each subsection of the statute corresponded 

to a preexisting formula.9 PUD I, 184 Wn. App. at 63-71. 

A 

The District asserted that its expert's interpretation of subsection (3)(a) as 

the FCC Telecom formula was correct. 10 Additionally, the District asserted that 

its expert's interpretation was entitled to the deference courts show to agencies 

interpreting statutes that they are charged with administering. The District's 

primary support for its assertion that the formula was the FCC Telecom formula 

was that subsection (3)(a) could not be the FCC Cable formula. According to the 

District, the FCC Telecom formula and subsection (3)(a) both reference unusable 

9 Although the parties in the first appeal disputed the meaning of both subsections (3)(a) 
and (3)(b), we focus herein on the arguments they made regarding subsection (3)(a) because 
that is the subsection at issue in the current appeal. The parties do not dispute that the trial 
judge's interpretation of subsection (3)(b) during the remand trial was accurate, and the 
interpretation faithfully follows the language of the statute. Subsection (3)(b) states (space 
allocator language in bold): 

The other component of the rate shall consist of the additional costs of procuring 
and maintaining pole attachments, but may not exceed the actual capital and 
operating expenses of the locally regulated utility attributable to the share, 
expressed in feet, of the required support and clearance space, divided 
equally among the locally regulated utility and all attaching licensees, in 
addition to the space used for the pole attachment, which sum is divided 
by the height of the pole. 

RCW 54.04.045(3)(b}. 
The trial judge and the parties agreed that this corresponds to the following space 

allocator formula: 

(( 
Unusable space ) ) 

# of attachers including the District + (space used by attachment) 

height of the pole 

In the above formula, the support and clearance space, also known in the industry as 
unusable space, is apportioned equally between the District and all attachers, and such portion is 
added to the space used by the attachment. This sum is then divided by the height of the pole. 
This matches the language of subsection (3)(b). 

10 Br. of Resp't at 29, PUD I, No. 70625-0-1 (Wash. Ct. App.), reprinted in 1 Briefs 184 
Wn. App. (2014). 
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space, 11 but the FCC Cable formula does not.12 

Additionally, the District averred that subsection (3)(a) could not be the 

FCC Cable formula because subsection (4) explicitly authorizes the use of an 

alternative between using subsection (3)(a) or the FCC Cable formula. 13 The 

District asserted that framing the choice between subsection (3)(a) and the FCC 

Cable formula as an alternative in the statute would be wholly nonsensical if 

subsection (3)(a) was the FCC Cable formula. 14 

In contrast, the Companies asserted that their expert's interpretation of 

supsection (3)(a) as the FCC Cable formula was correct. 15 Additionally, the 

Companies asserted that the District's interpretation was not entitled to any 

deference and that we should interpret the statute de novo.16 The Companies 

presented three reasons why the space allocator formula in subsection (3)(a) is 

the FCC Cable formula and not the FCC Telecom formula. First, the Companies 

asserted that subsection (3)(a) and the FCC Cable formula provide for a space 

allocator that assigns costs in proportion to the space used for the pole 

attachment. Second, the Companies asserted that the FCC Telecom formula 

distributes two-thirds of the cost of unusable space on the pole based on the 

number of attaching entities. In contrast, according to the Companies, 

subsection (3)(a) and the FCC Cable formula do not assign costs based on the 

11 Although the parties dispute whether safety space should qualify as unusable space, 
they both agree that the support and clearance space referenced in subsection (3)(a) means 
unusable space. 

12 Br. of Resp't at 26, PUD I, No. 70625-0-1. 
13 Br. of Resp't at 27, PUD I, No. 70625-0-1. 
14 Br. of Resp't at 27, PUD I, No. 70625-0-1. 
15 Br. of Appellant Comcast at 20, PUD I, No. 70625-0-1 (Wash. Ct. App.), reprinted in 1 

Briefs 184 Wn. App. (2014). 
16 Br. of Appellant Comcast at 17-18, PUD I, No. 70625-0-1. 
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number of attaching entities and contain no reference to two-thirds of unusable 

space on the pole. As a result, the Companies reasoned, subsection (3)(a) 

cannot be the FCC Telecom formula and must be the FCC Cable formula. 17 

Finally, the Companies asserted that subsection (3)(a) must be the FCC Cable 

rate because its language is virtually identical to the rate formula set forth in 

RCW 80.54.040, which has been interpreted by the Washington Utilities and 

Transportation Commission (WUTC) to be the FCC Cable formula. 18 

B 

In our decision, we rejected the trial court's and the District's interpretation 

of the statutory formula set forth in subsection (3)(a). PUD I, 184 Wn. App. at 63-

67. We held that the trial court erred by deferring to the testimony of the District's 

expert witness, and that by so deferring the trial court erred by failing to apply the 

language of the statute as written. PUD I, 184 Wn. App. at 62-67. 

We first concluded that "no evidence was presented to the trial court that 

the PUD commission ever applied the unique formula in the amended statute to 

determine whether its revised rate was in compliance." PUD I, 184 Wn. App. at 

62. Therefore, the trial court's decision to defer to the District's interpretation was 

not appropriately deferential to the District's board of commissioners but, rather, 

was inappropriately deferential to the District's expert witness. PUD I, 184 Wn. 

App. at 63. We further explained that even if the trial court had deferred to the 

District, rather than to an expert witness, such deference was inappropriate 

17 Br. of Appellant Comcast at 29-30, PUD I, No. 70625-0-1. 
18 Br. of Appellant Comcast at 30, PUD I, No. 70625-0-1. 
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herein because the District is not the only public utility implementing the statute. 

See PUD I, 184 Wn. App. at 60-61 ("With regard to the methodology set forth in 

subsections (3)(a), (b), and (c), that methodology must be applied. Uniformity 

could not be achieved if the courts deferred to 28 different PUD commission 

interpretations of the meaning of the words in a state statute."). 

We next decided that the mistake of inappropriately deferring to the 

District's expert witness was compounded by the fact that the District's expert 

"evinced a disregard for the words of the statute as written by the legislature." 

PUD I, 184 Wn. App. at 63. The District's expert witness compared the language 

of the statute with the language of preexisting formulas and then applied those 

formulas rather than simply applying the language of the statute itself. PUD I, 

184 Wn. App. at 63. We expressly rejected this "closest to the pin" method of 

statutory interpretation, PUD I, 184 Wn. App. at 64, explaining, 

Accepting that the legislature, in drafting the amendment, was 
unaware of these preexisting formulas-despite explicitly 
referencing one of them in RCW 54.04.045(4)-would require, on 
behalf of the trial court, a willing suspension of disbelief. Yet, by 
sanctioning [such an] approach, the trial court, in effect, ruled that 
while the legislature was aware of these various preexisting 
formulas, and although it intended to make subsections (3)(a) and 
(3)(b) reflect two of the established formulas, it instead wrote a 
unique formula with distinctive features. 

PUD I, 184 Wn. App. at 63 (footnote omitted). 

However, because the Companies' expert witness utilized the same 

"closest to the pin" approach to interpreting the statute, we did not rule that their 
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interpretation of the statutory language was correct. 19 PUD I, 184 Wn. App. at 

63-64. Instead, we remanded the matter with instructions for the trial court to 

interpret the unique rate formula set forth by RCW 54.04.045(3) "based on the 

words of the statute and not based on opinions as to what formulas it appears to 

resemble." PUD I, 184 Wn. App. at 72. 

C 

Although we rejected the trial court's interpretation of RCW 54.04.045(3), 

we also concluded that "the formula is not designed to ensure mathematical 

certainty" and that "because the District enjoyed ample discretion prior to the 

2008 amendment, the District retains considerable discretion in its rate 

calculation." PUD I, 184 Wn. App. at 72. We further explained that the lack of 

any specific instructions regarding a formula in the former version of RCW 

54.04.045 required us to show deference to the District regarding the manner in 

which it calculated the pole attachment rate prior to the effective date of the 2008 

amendment.2° Critically, we also concluded that "the legislature's amendment of 

RCW 54.04.045 did not fully divest the District of the previously liberal discretion 

it enjoyed." PUD I, 184 Wn. App. at 72. We noted specifically that the District's 

discretion with regard to the data, assumptions, and other information it utilized to 

calculate the attachment rate "was not divested by the 2008 statutory 

19 Notably, we also declined to rule that subsection (3)(a) did not set forth a space 
allocator component similar to the FCC Cable formula. 

20 This was in keeping with our Supreme Court's decision in People's Org. for Wash. 
Energy Res. v. Utils. & Transp. Comm'n, 104 Wn.2d 798, 808, 823, 711 P.2d 319 (1985) (holding 
that the WUTC did not act arbitrarily or capriciously where rates to be set were required to be 
"'fair, reasonable, and sufficient"' (quoting State ex rel. Pub. Util. Dist. No. 1 of Okanogan County 
v. Dep't of Pub. Serv., 21 Wn.2d 201,209, 150 P.2d 709 (1944))). 
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amendment." PUD I, 184 Wn. App. at 61. Therefore, we announced, courts 

must continue to defer to the discretion of public utility districts regarding the 

data, assumptions, and other information used to calculate the attachment rate, 

reviewing them only to determine if they were arbitrary and capricious. See 

PUD I, 184 Wn. App. at 61-62. 

We emphasized that the District's exercise of discretion should be guided 

by the policies set forth by the legislature in the statement of intent 

accompanying the 2008 amendments to RCW 54.04.045. See PUD I, 184 Wn. 

App. at 73-74. To aid the trial court's review of the District's discretionary 

exercise of authority, we provided a nonexhaustive list of examples of certain 

aspects of the rate calculation over which the Distriqt retained discretion. 

First, we declared that the District retained the discretion to decide 

whether to use gross expenses or net expenses when calculating the expenses 

attributable to attachers. PUD I, 184 Wn. App. at 73. This is so, we explained, 

because the language of the statute does not specifically define the term 

"expenses." PUD I, 184 Wn. App. at 73. Additionally, we concluded that the 

District's choice between the two should be guided by the statement of intent the 

legislature provided with the 2008 amendment to RCW 54.04.045. PUD I, 184 

Wn. App. at 73. In particular, we directed that the choice must be made in 

accordance with the policies contained in the legislature's statement of intent "'to 

recognize the value of the infrastructure of locally regulated utilities"' and to 
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'"ensure that locally regulated utility customers do not subsidize licensees."'21. 

PUD I, 184 Wn. App. at 73 (quoting LAWS OF 2008, ch. 197, § 1 ). 

Second, we expounded on the District's discretion to determine "whether 
! 

to designate a portion of the pole as unusable 'safety space' and, if it does so, 

whether to require the Companies to bear a share of the cost associated with
1 

the 

I 

unusable space." PUD I, 184 Wn. App. at 73. We concluded that the statute
1 

does not define that which constitutes unusable space, and that such definition is 

therefore left to the District's discretion. PUD I, 184 Wn. App. at 73-74. We 

specifically noted that "[i]nstituting a policy of not using the safety space is a 

prerogative of the District both as a rate maker and as a utility operator." PUD I, 

184 Wn. App. at 74. 

Third, and finally, we declared that the District retained the "discretion in 

the manner in which it calculates the number of licensees that attach per pole." 

PUD I, 184 Wn. App. at 74. We rejected the contrary assertion by the 

Companies that, as with the FCC formulas, which require rate makers to assume 

that there are three attachers per pole, the District was required to assume that 

there are three attachers per pole while calculating its rate pursuant to the 

formula in RCW 54.04.045. PUD I, 184 Wn. App. at 74. We concluded that the 

District's exercise of discretion in this regard "is in harmony with the legislature's 

stated intent that the amendment 'ensure that locally regulated utility customers 

21 This second policy goal originates from our state constitution. Local governments and 
municipal corporations are generally prohibited by our state constitution from freely giving any 
money, property, or credit to private individuals or businesses. CONST. art. VII, § 7. 

15 



App. 16

No. 77310-1-1/16 

do not subsidize licensees."' PUD I, 184 Wn. App. at 74 (quoting LAws OF 2008, 

ch. 97, § 1). 

In sum, we provided the following direction to the trial court: 

On remand, the District must apply the statute as written to the 
relevant data, albeit subject to the discretion that was not withdrawn 
by the 2008 amendment. Only after receiving evidence and 
testimony based both on a proper application of the amended 
statute and on underlying data that, in the trial court's view, is 
worthy of being credited may the trial court determine whether the 
District's revised rates are, in addition to the other requirements 
imposed by RCW 54.04.045, "just and reasonable." 

PUD I, 184 Wn. App. at 74-75. 

111 

Following our ruling in PUD I, the matter was remanded to the trial court 

for a new trial on the issue of whether the District's new pole attachment rate was 

in compliance with the amended version of RCW 54.04.045(3). Unsurprisingly, 

the District and the Companies disputed the correct interpretation of RCW 

54.04.045(3)(a) and whether the District had properly exercised its discretion 

when determining what data to rely on when calculating the maximum allowable 

pole attachment rate pursuant to subsection (3). Ultimately, the trial court ruled 

that the District had correctly interpreted subsection (3)(a) and did not abuse its 

discretion when determining what data to rely on when calculating the maximum 

allowable pole attachment rate. 

At the remand trial, the District presented exhibits and testimony from the 

District's general manager regarding the District's process for determining 

whether its rate complied with RCW 54.04.045(3), as amended. The District's 

general manager testified that, after reviewing our decision in PUD I, he looked 
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through the amended version of RCW 54.04.045(3)(a) and attempted to convert 

the language of the statute to a numerical formula. Testifying specifically about 

his interpretation of the space allocator component of subsection (3)(a), the 

general manager explained that the space allocator component began with the 

language "attributable to that portion of the pole, duct, or conduit" and continued 

until the end of the paragraph. According to the general manager, this language 

corresponded to a two part mathematical formula in which the parts are added 

together. 

For the first part, the general manager explained that he considered the 

language "that portion of the pole, duct, or conduit used for the pole attachment" 

to correspond to the following mathematical formula: 

occupied space 

usable space 

For the second part, the general manager then considered the remaining 

language in subsection (3)(a), "including a share of the required support and 

clearance space, in proportion to the space used for the pole attachment, as 

compared to all other uses made of the subject facilities and uses that remain 

available to the owner or owners of the subject facilities," concluding that it 

corresponded to the following mathematical formula: 

((
occupied space) ) usable space x (support and clearance space) 

height of the pole 

Thus, added together, the District's proposed interpretation of the 

formulaic expression of the space allocator component of subsection (3)(a) is: 
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(
occupied space) usable space x (support and clearance space) ((

occupied space) ) 

usable space + height of the pole 

The general manager further testified to the District's process for 

determining whether its new rate was in compliance with RCW 54.04.045. He 

explained how the District's board of commissioners reviewed and adopted his 

interpretation of subsection (3)(a) and selected the data to rely on while 

calculating the rate. The commissioners met multiple times to discuss the 

District's pole attachment rate subsequent to our decision in PUD I. During these 

meetings, the general manager presented his analysis of RCW 54.04.045(3) and 

an analysis of the effect on the maximum allowable rate caused by relying on 

different data inputs when calculating the rate, such as using either gross or net 

expenses.22 The general manager made several recommendations to the 

commissioners regarding the data that should be used to calculate the rate, 

including a recommendation that the District be permitted to use gross expenses 

and to classify the safety space as support and clearance (and therefore 

22 The board of commissioners' resolution regarding the data used to calculate the pole 
attachment rate stated that 

among the data and inputs the District's General Manager considered in his 
review of the District's pole attachment rate, are, without limitation, those relating 
to: number of poles; data regarding transmission poles as well as distribution 
poles; average pole height; expected useful pole life; determination of costs 
using gross versus net numbers; average number of attachments per pole; 
usable pole space; support and clearance space; safety space as a component 
of support and clearance space; the share of the costs attachers on District poles 
should bear; carrying charge (e.g., various expenses and return on investment); 
and the General Manager has considered these types of inputs and data in light 
of the Legislature's statement of its intent in the 2008 amended statute 
recognizing the value of the District's infrastructure and ensuring that District 
utility customers do not subsidize attachers on District poles, pursuant to the 
Court of Appeals decision. 

Plaintiff's Exhibit 1019, Resolution No. 1364, at 1-2. 
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unusable) space. 

At the conclusion of its meeting on November 3, 2015, the commissioners 

adopted Resolution No. 1364, which accepted the general manager's 

interpretation of RCW 54.04.045(3), including subsection (3)(a), accepted the 

general manager's selection of data to input into the formulas set forth in RCW 

54.04.045(3), and concluded that the District's pole attachment rate was below 

the maximum rate permitted by the statute. 

At trial, the Companies disputed the District's evaluation of subsection 

(3)(a) and asserted that the District abused its discretion when determining the 

data it input into the formulas in subsections (3)(a) and (3)(b).23 According to the 

Companies, the proper interpretation of all of the language of subsection (3)(a) 

is: 

( 
occupied space ) usable space x (support and clearance space) ((

occupied space) ) 

height of the pole + height of the pole 

The Companies further argued that this could be mathematically simplified to 

produce the following formuIa24: 

(
occupied space) 
usable space 

The Companies also claimed that the District included inappropriate 

charges in its rate calculation and misclassified the safety space as unusable 

23 The Companies did not dispute the District's interpretation of the formula set forth in 
subsection (3)(b). 

24 This formula is identical to the mathematical expression of the FCC Cable formula 
space allocator. 
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space. The Companies' preferred data and rate methodology resulted in a 
I 

I 

maximum permissible rate that was significantly lower than the District's. 
' I 

The trial court ruled in favor of the District, accepting its interpretation of 

subsection (3)(a) and adopting its selection of expenses and other data inputs 

when calculating the pole attachment rate. Following its ruling, the trial court 

entered supplemental findings of fact and conclusions of law on remand, findings 
i 
I 

of fact and conclusions of law regarding plaintiff Pacific PU D's motion for 

supplemental award of attorneys' fees and litigation expenses based on remand 

trial, an order awarding attorneys' fees and litigation expenses based on remand 

trial, and an amended and restated judgment. The trial court awarded the District 
I 

i 
its requested damages, including prejudgment interest and attorney fees and 

i 

costs. 

The trial court rejected the Companies' interpretati?n of subsection (3)(a) 
I 

because, in the judge's view, the Companies wanted the court "to find that (3)(a) 

is the same as the FCC Cable Formula based on their interpretation of the 'space 
I 
I 
I 

factor' and their formula simplification which results in (3)(a) being the FCC Cable 

formula." The trial court reasoned that "[i]f the legislature:had intended for (3)(a) 
I 

to be the FCC Cable formula, the legislature would have no need to create a 

'unique' formula. Therefore, an unstrained, plain reading :of (3)(a) leads one to 

the logical conclusion that 3(a) is not, in its entirety, the Fpc Cable formula." 
! 

The trial court also rejected the Companies' argum:ents that the District 

had abused its discretion while determining the data to be used when calculating 

the pole attachment rate formula. The trial court found that the testimony of the 

20 



App. 21

No. 77310-1-1/21 

Companies' expert witness alleging that inappropriate data and methods were 
i 

utilized to calculate the pole attachment rate was unhelpful when determining 

whether the District abused its discretion because she had little to no experience 

with a public utility such as the District.25 

The Companies appealed to Division Two, which transferred the matter to 

us for resolution. 

IV 
I 

The Companies contend that the District abused its discretion when 
I 

selecting the inputs and data used to calculate the pole attachment rate pursuant 
I 

1 

to RCW 54.04.045(3). Specifically, the Companies object to the District's 
I 

i 
classification of the "safety space"26 on a utility pole as unusable space and to 

the District's inclusion of a return on equity, rate of return :tor depreciated debt 
i 

expenses, taxes, and attorney fees as actual expenses. In response, the District 
I 

! 

contends that it has not abused its discretion by defining the safety space as 
I 
: 
I 

unusable and by utilizing the aforementioned expenses to calculate its pole 

attachment rate. The District has the better argument. 

i 

25 In its supplemental findings of fact and conclusions of law on remand, the court further 
explained that the Companies' expert witness had "virtually no experience with consumer-owned 
utilities," "no real-world knowledge of the District's operations, other than through review of some 
District documents," and that "[t]he only testimony Defendants' expert witness had ever given that 
relates to pole attachments is testimony filed in 2011 with the Public Service Commission of 
Utah." The trial court found that "[t]he testimony of Defendants' expert, based on private industry 
standards, provided little or no guidance as to how her testimony should relate to a public utility's 
discretionary authority." Additionally, the trial court found that "[w]hen Defendants' expert witness 
formed her conclusions, she had not reviewed updated District documents previously provided to 
Defendants' legal counsel by Plaintiff's counsel, because Defendants' counsel had not given 
those documents to her." Furthermore, instead of utilizing District-specific documentation when 
analyzing the District's rate calculations, the trial court found that "Defendants' expert witness 
used an FCC template for her work analyzing the District's rate calculations." 

26 The safety space comprises 40 inches of space on the pole between the 
communications attachments and the electrical attachments. 
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I 

I 
I 

If a municipal utility's actions "come within the purpose and object of the 
' i 

enabling statute and no express limitations apply" then "the choice of means 

used in operating the utility [is left] to the discretion of municipal authorities." City 

of Tacoma v. Taxpayers of City of Tacoma, 108 Wn.2d 6?9, 695, 743 P.2d 793 

(1987). Courts "limit judicial review of municipal utility choices to whether the 

particular contract or action was arbitrary or capricious, or unreasonable." City of 

Tacoma, 108 Wn.2d at 695 (citation omitted). This is an extremely deferential 
' 

standard of review. 

"Arbitrary and capricious" refers to "willful and unreasoning action, 
taken without regard to or consideration of the facts and 
circumstances surrounding the action. Where there is room for two 
opinions, an action taken after due consideration is not arbitrary 
and capricious even though a reviewing court mai believe it to be 
erroneous." · 

Lane v. Port of Seattle, 178 Wn. App. 110,126,316 P.3d:1070 (2013) (quoting 

Abbenhaus v. City of Yakima, 89 Wn.2d 855, 858-59, 576 P.2d 888 (1978)). 

In PUD I, we concluded that, in regard to setting pole attachment rates, 

each public utility district "retains its preexisting discretion: with regard to rate-
; 

setting except as that discretion is restricted by the amended [RCW 54.04.045]." 

PUD I, 184 Wn. App. at 60. Because the amended statute does not specifically 

define the data and expenses that the district must use to: calculate an 
! 

attachment rate, courts must defer to public utility districts when reviewing the 
l 
I 

compilation and calculation of the data and expenses they use to calculate their 

pole attachment rates. PUD I, 184 Wn. App. at 61-62, 72~74. However, a public 

utility district's exercise of discretion regarding the actual expenses used to 
' 
' 

calculate the pole attachment rate must be guided by the legislature's statement 
! 
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of intent set forth in its 2008 amendment of RCW 54.04.0:45, including its 
' 

instructions that the rate "'recognize the value of the infra~tructure of locally 
i 
I 

regulated utilities"' and "'ensure that locally regulated utility customers do not 
' 
' 

subsidize licensees."' PUD I, 184 Wn. App. at 73 (quoting LAws OF 2008, ch. 

197, § 1). So long as the District sets its rates by applying the formula set forth in 

' 
RCW 54.04.045(3), the various inputs the District uses are reviewed only to 

i 
' 

determine whether the District acted arbitrarily and capridously. See PUD I, 184 

Wn. App. at 61-62. 

A 

The Companies first contend that the District acte~ arbitrarily and 
i 

capriciously when it classified the safety space on its utiliW poles as unusable 

space. This is so, they assert, because the District can and does place 

attachments in the safety space. In response, the District asserts that the record 

shows that it has a policy of avoiding placing attachments in the safety space and 
I 

that occasional use of the safety space by the District do~s not make it arbitrary 
I 

and capricious for the District to consider the safety space to be unusable space. 
I 

The District has the better argument. 

This issue was directly addressed in PUD I. Therein, we concluded that 

the District "retains discretion to determine whether to designate a portion of the 
I 
! 

pole as unusable 'safety space' and, if it does so, whether to require the 
I 
I 

I 

Companies to bear a share of the cost associated with the unusable space." 
' 

PUD I, 184 Wn. App. at 73. Our decision was clear that "the legislature did not 

define that which constitutes a proper share, and it did not define that which 
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i 

constitutes unusable space," and that "the absence of fu~her definition affords 

the District discretion to determine that which constitutes;unusable space." PUD 

!, 184 Wn. App. at 73-74. "Instituting a policy of not using the safety space is a 
' 

prerogative of the District both as a rate maker and as a ~tility operator." PUD I, 

184 Wn. App. at 74. 

Despite these clear directions from us, the Compa:nies assert that the 

District's discretion regarding the classification of safety ~pace is restrained by 
' 

language in RCW 54.04.045(3)(a). Specifically, the Com~anies assert that the 
I 

section that reads "including a share of the required supp:ort and clearance 

space, in proportion to the space used for the pole attachment, as compared to 
! 

all other uses made of the subject facilities and uses that:remain available to the 
t 

i 
owner or owners of the subject facilities" prohibits the Dis.trict from classifying the 

safety space as unusable space. RCW 54.04.045(3)(a). ! This is so, they assert, 

because the safety space remains available for use by the District, the owner of 
I 

the utility poles, for installation of streetlights and the Disthct's fiber and that the 
I 

District uses the space for those purposes. 
i 

The Companies' argument completely ignores our:directive that the 

statute does not define that which constitutes unusable space and that such 

' 
definition is left to the District's discretion. The Companies' statutory argument 

' I 

fails because, as the District has defined unusable space; something we decided 

in PUD I that the District has the discretion to do, the safety space is unusable. 

I 

If, as here, there is some support in the record for the District's classification, it is 
I 

not "willful and unreasoning action, taken without regard to or consideration of 
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i 
the facts and circumstances surrounding the action." Abbenhaus, 89 Wn.2d at 

858. Herein, the District's classification is supported by the record, which shows 

that the District has established a policy of not using the safety space and taken 
i 
l 

steps to comply with that policy. The implementation of ~uch a policy is "a 
i 
i 

prerogative of the District."27 PUD I, 184 Wn. App. at 74.i The District did not 

abuse its discretion by classifying the safety space as unusable. 

B 

The Companies next assert that the District abused its discretion by 
I 

including numerous expenses in its calculation of the pole attachment rate and 
: 

that these inclusions resulted in an arbitrary and capricious over-allocation of 
! 

costs to the Companies. Specifically, the Companies object to the inclusion of a 

return on equity, rate of return on debt expenses, taxes, and attorney fees as 

actual expenses.28 In response, the District asserts that it has the discretion to 
I 

i 
include all of these expenses because they are actual expenses of the District 

and are within the bounds of the District's discretion to determine the expenses it 

i 
27 The Companies' rather churlish protestations that they should not be required to pay 

for the safety space, created to protect the safety of their own workers,~ PUD I, 184 Wn. App. 
at 73 n.39, because of the District's staff's failure to always comply with the District's policy not to 
use the safety space, would be better directed toward the District's board of commissioners in 
their supervisory role over the District's management. : 

28 The Companies also object to the District's allocation of indirect costs. However, the 
Companies offer no argument grounded in Washington law to support their contention that the 
District has misallocated indirect costs. Instead, the Companies simply argue that the allocation 
of indirect costs must be arbitrary and capricious because the indirect cost allocation is not 
proportional to the allocation of capital costs and direct costs among the District's different 
operations. We disregard this argument because the Companies' position is unsupported by any 
legal authority or any citation to the record indicating that the District utilized inaccurate numbers. 
The Companies also claim that the trial court erred by finding that the Companies conceded that 
the District utilized the correct number of attachers per pole when calculating the rate. However, 
the record clearly shows that the Companies withdrew their position on this issue during the 
remand trial. : 
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includes when calculating the pole attachment rate. Aga n, the District has the 

better argument. 

The Companies first aver that the District is precluded from including a 

return on equity as an actual expense chargeable to the Companies.29 This is 
l 

so, they assert, because RCW 54.04.045 does not explicitly permit the District to 
' 

include just compensation as a component of its pole att~chment rate. 30 

! 
However, the legislature's stated intent in passing the 2008 amendments to RCW 

' 

54.04.045 was to "recognize the value of the infrastructure of locally regulated 

utilities" and to "ensure that locally regulated utility custo111ers do not subsidize 
l 

licensees." LAws OF 2008, ch. 197, § 1. The District's customers are functionally 

equivalent to investors because they fund the construction and maintenance of 

the District's utility poles, and it respects their investment :in the system to charge 

29 The Companies also assert that the District's financial records did not include the 
necessary information for the District to calculate a return on equity component of the pole 
attachment rate. This assertion is rebutted by the record. The District's general manager 
testified as to how the District calculated the rate based on its financial records, specifically by 
relying on its records of retained earnings as set forth in the District's balance sheet. This 
balance sheet was included as a part of aggregate figures in the District's annual report to the 
state auditor. The trial court obviously credited this testimony when it ruled in the District's favor 
on this issue. 

30 The Companies also contend that the inclusion of a return :on equity as a component of 
the pole attachment rate violates RCW 54.16.330(4). This argument fails for three reasons. 
First, the statute addresses the District's ability to set rates for the sale of its telecommunications 
services, not pole attachment rates. Second, the Companies' referenced subsection only 
prohibits the District from giving itself a discount when it uses its own telecommunications 
services, it does not address the rates the District can charge other entities for other services. 
RCW 54.16.330(4) ("A public utility district may not charge its nontelecommunications operations 
rates that are preferential or discriminatory compared to those it charges entities purchasing 
wholesale telecommunications services." (emphasis added)). Third, even if RCW 54.16.330(4) 
did apply to the setting of pole attachment rates, RCW 54.16.330(2) defines discriminatory rates 
as "when a public utility district offering rates, terms, and conditions to an entity for wholesale 
telecommunications services does not offer substantially similar rates, terms, and conditions to all 
other entities seeking substantially similar services." Because the Companies seek a different 
service than the District's wholesale telecommunications customers, namely to attach equipment 
to utility poles rather than purchasing broadband, the District need not charge a similar rate. 

i 
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a return on equity to third party pole attachers that make use of the publicly 
! 

financed utility poles for their private gain.31 

Furthermore, the Companies admit in their briefing that the FCC Cable 
I 

' 
formula incorporates a return on equity. It can hardly be ~rgued that the 

l 
legislature sought to prohibit the District from obtaining a 'return on equity in RCW 

54.04.045(3) when, in RCW 54.04.045(4), it explicitly authorizes the District to 
! 

make use of the FCC Cable formula, which includes such a return on equity. We 

therefore conclude that the District did not abuse its discretion by incorporating a 

return on equity in its pole attachment rate. 

The Companies next aver that the District inappropriately included a rate 

of return component for the District's depreciated debt expenses in its pole 
I 

attachment rate calculations. Citing to no authority, the Companies rely solely on 

the testimony of their expert witness-testimony which was explicitly rejected by 

the trial court-to assert that the District can charge a rate of return only for its 

undepreciated assets. As admitted by the Companies' expert witness, this is 

essentially an objection to the District's use of gross figures instead of net figures 

i 
when calculating the rate of return on debt expenses.32 However, because the 

credibility of witnesses is best determined by the trier of fact, In re Disciplinary 

31 This also addresses the Companies' assertion that the District, as a nonprofit entity, 
has no reason to obtain a return on equity. As the District notes in its briefing, any return on 
equity received by the District can be reinvested into maintenance of the District's utility poles. 
This further helps to protect the investment in the system made by the District's customers. 

32 The Companies' expert claimed that "the rate of return is o'nly applicable on 
unrecovered investment." She further explained that the "rate of return is the payment for the fact 
that someone has expended money ahead of time and you are now paying back that principal 
over time." The basic idea is that the Companies should not be required to pay a rate of return 
based on the initial amount invested, the gross costs, because the District has recovered some of 
its investment through the use of those poles, thus reducing its net costs. 
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Proceeding Against Kuvara, 97 Wn.2d 743, 747, 649 P.2d 834 (1982), and the 

trier of fact herein chose not to credit this testimony, we ~ave no basis to rely on 

the testimony of the Companies' expert witness in resolvi,ng this claim of error. 

Furthermore, even if we did consider the argument raised by the 
i 

Companies' expert witness, the District's decision to incorporate a rate of return 

element on depreciated debt expenses simply does not constitute arbitrary and 

capricious action.33 As we previously stated in PUD I, thJ use of gross or net 

figures is left to the District's discretion. 184 Wn. App. at :73. That discretion is 

guided by the legislature's intent that the pole attachment rate '"recognize the 
I 
I 

value of the infrastructure of locally regulated utilities"' and to "'ensure that locally 

' 
regulated utility customers do not subsidize licensees."' PUD I, 184 Wn. App. at 

' 

73 (quoting LAws OF 2008, ch. 197, § 1). The District co~cluded that the use of 
i 

gross costs, in this case charging a rate of return on debt' expenses for all assets 

instead of just undepreciated ones, resulting in a higher rate of return, is best in 
i 
! 

keeping with these goals.34 The District's choice herein to charge a rate of return 
i 

for all assets regardless of depreciation does not run afoul of the legislature's 
i 
' 

33 As with many of the Companies' arguments regarding inputs, their complaint about the 
District's accounting choices would more appropriately be directed toward the District's board of 
commissioners. The arbitrary and capricious standard of judicial review is not a catch all 
standard intended to allow courts to interfere with agency decision-making in order to forestall 
any and all mistakes or perceived errors in judgment made by public;officials. Rather, it permits 
courts to intervene to stop only "willful and unreasoning action, taken' without regard to or 
consideration of the facts and circumstances surrounding the action.". Abbenhaus, 89 Wn.2d at 
858. For other discretionary actions that do not constitute arbitrary and capricious conduct, the 
remedy for those disapproving of choices made is at the ballot box. ; 

34 The District additionally contends that the fact that it pays no federal income tax also 
justifies the higher rate of return on debt. This is irrelevant. Whether the District receives a tax 
benefit for depreciation is not at issue. However, how much the District, and thus the District's 
customers, should be compensated for having made the costly initial.investment into the District's 
utility pole system, is guided by the legislature's stated intent in RCW 54.04.045. The legislature 
wished to recognize the value of the infrastructure, and charging a rate of return on all assets, 
depreciated or not, recognizes that value. I 
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stated intent. Thus, even were we to accept the Companies' expert witness's 

I 
testimony, we would decline to conclude that such a dec(sion by the elected 

' 

commissioners constituted arbitrary and capricious action. 

The Companies next aver that the District improp~rly included taxes on its 
I 

electrical operations as an expense component of its pole attachment rate. This 

is so, the Companies assert, because the taxes on the District's electrical 
I 

business are not attributable to third party telecommunic~tions pole attachers. In 

response, the District asserts that the tax expense is a component of the 
I 
I 

District's utility pole system, and that because the Comp~nies would have 
I 

nowhere to attach their equipment without the District's utility pole system, they 
I 

should be required to pay a share of the taxes. The Distiict's position is 
i 

consistent with our decision in PUD I that not every expense of operating the 

utility poles has to benefit attachers in order to warrant th~ attachers sharing in 
i 
i 

the expense. 184 Wn. App. at 72 n.38 (concluding that a deduction in the rate 
! 

for the "cross arms" space on a pole is not required by statute even though the 

I 
cross arms do not benefit attachers). We conclude that the District's inclusion of 

! 

taxes as an expense chargeable to attachers in the pole attachment rate is in 

I 
keeping with the legislature's stated intent to value the District's infrastructure 

! 

and that the District's inclusion of tax expenses as a component of the pole 

attachment rate was not arbitrary and capricious. 

Finally, the Companies contend that the District im'properly included 

attorney fees as an expense component of its pole attach.ment rate. Specifically, 

the Companies assert that the District may not include litigation expenses in the 
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: 

rate because the District has been granted a partial awar~ of attorney fees in 

court, and thus the recovered fees are no longer an actual expense. 
I 

I 

The Companies' contention here is essentially a cl.aim that they should 
' 1 

I 

receive an offset in the rate because they will have already made payment for 

some of the District's litigation expenses. Such a claim of entitlement to an offset 

constitutes an avoidance, and is therefore an affirmative ?efense. See CR 8(c); 
I 

l 
Locke v. City of Seattle, 133 Wn. App. 696, 713, 137 P.3d 52 (2006) (holding that 

jury instructions placing the burden of proof for establishi~g the amount of an 

offset on the defendant City of Seattle were proper becaJse an offset is "in the 
I 
I 

nature of an avoidance"), aff'd, 162 Wn.2d 474, 172 P.3d:705 (2007). In such 

circumstances, "[t]he burden of proof is ... placed upon the party asserting the 

avoidance or affirmative defense." Locke, 133 Wn. App. at 713 (citing Gleason v. 
I 

i 
Metro. Morta. Co., 15 Wn. App. 481,551 P.2d 147 (1976); Tacoma Commercial 

Bank v. Elmore, 18 Wn. App. 775, 573 P.2d 798 (1977); 3A LEWIS H. ORLAND & 

KARL 8. TEGLAND, WASHINGTON PRACTICE: RULES PRACTICE CR 8, at 138 (4th ed. 

1992)). 

The Companies do not assert that they have actually paid any of the 

District's litigation expenses to date, nor do they offer anything in support of their 

contention other than vague assertions that the District is :double counting. 
I 

Nowhere in the record did the Companies prove that they; have actually paid any 

of the District's litigation expenses. Nowhere in the record did the Companies 
i 

establish a percentage of the rate sought to be charged to them as 

corresponding to payments that they have already made. 
1 

Nowhere in the record 
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did they establish what amount of the District's litigation Jxpenses that they may 

be ordered to pay would impact in any quantified way the lawfulness of the rate 
I 

i 
sought to be charged to them. In this way, they have failed to meet their burden 

of proof to establish that they are entitled to an offset. 

Litigation expenses are an actual expense of the District in its effort to 
i 

conduct its utility pole operations. Including them as an expense in the pole 

attachment rate was not an abuse of discretion. 

V I 

I 
The Companies' primary assertion on appeal is that the trial court erred by 

accepting the District's interpretation of RCW 54.04.045(~)(a). Specifically, the 

Companies object to the District's interpretation of the space allocator component 

of the formula set forth therein. The Companies aver tha~ the District's 
I 

interpretation improperly applies the language of the statute by interpreting the 
I 

words "the pole" to mean "usable space on the pole" without justification. In 
I 
i 

response, the District avers that the Companies' proposed alternative, which 

interprets the words "the pole" to mean "the height of the entire pole," disregards 
I 

I 
I 

our previous directive that RCW 54.04.045 sets forth a unique formula that does 

not match any preexisting formulas. This is so, the District asserts, because the 

Companies' proposed alternative interpretation is mathe~atically functionally 

equivalent to the FCC Cable formula. 

A trial court's interpretation of a statute is subject to de novo review. 

Landmark Dev., Inc. v. City of Roy, 138 Wn.2d 561,569, 980 P.2d 1234 (1999). 
I 

Courts must interpret a statute to effectuate the legislature's intent. Bostain v. 
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Food Express. Inc., 159 Wn.2d 700, 708, 153 P.3d 846 (2007). Where the 

meaning of the words of a statute are plain and not ambiguous, "we give effect to 
I 
i 

that plain meaning as the expression of the legislature's intent." Bostain, 159 
' 
' 

Wn.2d at 708. "Plain meaning is determined from the ordinary meaning of the 
I 

language used in the context of the entire statute in which the particular provision 
I 

is found, related statutory provisions, and the statutory scheme as a whole." 

Bostain, 159 Wn.2d at 708. If a statute's language is subject to more than one 
I 

I 

reasonable interpretation, then we look to other indicia of
1
legislative intent. 

Bostain, 159 Wn.2d at 708. A "clear and explicit statement of intent should guide 

analysis of the statute as a whole." In re Custody of M.W., 185 Wn.2d 803, 814, 

374 P.3d 1169 (2016). 

A 

The District contends that the space allocator form'ula set forth in RCW 
i 

54.04.045(3)(a) can be mathematically depicted as: 

((
occupied space) ; ) 

(
occupied space) usable space x (support a~d clearance space) 

usable space + height of the pole 
' 

According to the District, this formula converts the language of subsection (3)(a) 
I 

to a mathematical formula that the District can apply as the space allocator 
! 

component of its calculation of the maximum permissible pole attachment rate 

pursuant to that subsection. In response, the Companies' assert that the first 
I -

component of the District's formula incorrectly divides the1 occupied space by the 
' 
' 

usable space on the pole when the statutory language requires division by the 

total height of the pole. 
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' 
The Companies assert that the space allocator formula set forth in RCW 

54.04.045(3)(a) is correctly mathematically depicted as: 

((
occupied space) ) 

( 
occupied space ) usable space x (support and clearance space) 

height of the pole + height of the;pole 
I 
I 
I 

Furthermore, the Companies assert that this formula can be simplified to the 

following equation: 

(
occupied space) 
usable space 

As a result, the Companies contend that subsection (3)(a) is the FCC Cable 
I 

formula. 

In response, the District avers that the Companies' simplified formula 

l 
cannot be correct because it does not reflect the words set forth in subsection 

(3)(a). The District further contends that even the nonsimplified version must be 
' 

an inaccurate interpretation because it is the mathematical equivalent of the FCC 
I 

Cable formula, which, according to the District, would coritradict our holding in 

PUD I that RCW 54.04.045(3) sets forth a unique formul~.35 We conclude that 

I 
the Companies' nonsimplified formula accurately interpre~s the statutory 

language set forth in RCW 54.04.045(3)(a). 

35 Contrary to the District's assertion, we never held that the space allocator component 
of the portion of the formula set forth in RCW 54.04.045(3)(a) could not be mathematically 
equivalent to the space allocator component of the FCC Cable formula. While PUD I directed the 
trial court on remand to apply the "unique rate formula based on the words of the statute," 184 
Wn. App. at 72, it said nothing to the effect that subsection (3)(a) can'not produce a space 
allocator component that is mathematically equivalent to the FCC Cable formula's space 
allocator. By focusing on the mathematics, rather than on the words of the statute, the trial court 
erroneously concluded that subsection (3)(a) must set forth a space allocator component that is 
mathematically distinct from the FCC Cable formula's space allocator. 

! 
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The District failed to provide any analysis of the disputed statutory 

i 
language that supports the first component of its interpretation of the space 

allocator formula set forth in subsection (3)(a).36 The closest the District comes 

to making any sort of argument that supports its interpretation is when it asserts 

that the divisor of the first part of its formula must be the usable space because it 

is "the only space on the pole that third-party attachers a~e authorized by 
! 

National Electrical Safety Code (NESC) Rules to use." H:owever, such an 
i 
I 

argument fails to overcome the plain language of subsection (3)(a), which states 

that the District must calculate costs that are "attributable to that portion of the 
I 
I 

pole ... used for the pole attachment" instead of attribut~ble to that portion of 
i 

the usable space on the pole used for the pole attachment. RCW 

54.04.045(3)(a) (emphasis added). 

The Companies point out precisely the aforementioned problem with the 

District's interpretation,37 asserting that the first component of the space allocator 
I 

I 

36 Rather than offer support for its position in the statutory text, the District merely 
restates, with conclusory language, that the general manager interpreted the statutory language 
and that the trial court accepted this interpretation. However, the record reveals that when 
questioned regarding his interpretation, the District manager was unable to articulate any reason 
derived from the language of the statute for his interpretation of the words "of the pole" to mean of 
the usable space on the pole. Furthermore, as we previously discussed herein, our review of the 
trial court's interpretation of the statute is de novo and we owe no deference to the District's, nor 
the District's general manager's, interpretation. • 

37 The Companies assert two additional reasons for rejecting' the District's interpretation. 
First, they assert that the District's interpretation is "mathematically irnpossible" because it double 
allocates a portion of the costs of the unusable space on the pole to the Companies. How this 
makes the formula mathematically impossible, as opposed to simply 'a formula which allocates a 
greater percentage of the costs of the pole to the Companies than they desire, is never explained. 
Second, the Companies assert that we should give great weight to the WUTC's interpretation of 
RCW 80.54.040, which the Companies assert has nearly identical language to RCW 54.04.045. 
The Companies contend that because the WUTC has interpreted the pertinent language in RCW 
80.54.040 to be the FCC Cable rate, we should construe RCW 54.04.045(3)(a) in the same 
manner. This argument contrasts sharply with the Companies' position in PUD I, wherein they 
correctly asserted that we should construe the language of the statute de novo without deferring 
to an implementing agency's interpretation. If it is correct, and indeed it is, that we should not 
defer to an agency responsible for implementing RCW 54.04.045, it if undoubtedly correct that 
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formula set forth in subsection (3)(a) must divide the occ~pied space by the total 
i 

height of the pole. Such an interpretation matches the directive set forth in the 

' 
statute that the pole attachment rate charge attachers for costs "attributable to 

' 
that portion of the pole ... used for the pole attachment.:" RCW 54.04.045(3)(a) 

! 
i 

(emphasis added). We therefore conclude that the Companies' nonsimplified 

formula, as set forth herein, correctly interprets the space allocator component of 

subsection (3)(a): 

I 
I 

! 

( 
occupied space ) usable space x (support fnd clearance space) 

((
occupied space) ; ) 

height of the pole + height of theipole 

B 

Had they stopped with their nonsimplified formula, \he Companies would 

have correctly interpreted the space allocator component:of the formula set forth 
I 
I 

in RCW 54.04.045(3)(a). However, the Companies, not ~atisfied with our ruling 

in the first appeal, seek once again to have subsection (3)(a) declared to be the 
! 

FCC Cable formula. At trial, the Companies' expert witness testified that the 
I 

I 
i 

expanded space allocator formula that the Companies assert is set forth in RCW 
' I 

54.04.045(3)(a) can be mathematically simplified to be the mathematical 
I 
I 

representation of the space allocator component set forth'. by the FCC Cable 

formula. Therefore, they assert, subsection (3)(a) is the ~CC Cable formula. We 
I 

do not agree. i 

' I 
I 

we decline to defer to a different agency's interpretation of a different' statute when that agency is 
not even charged with the implementation of RCW 54.04.045. We therefore reject these 
arguments. 
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In PUD I, we noted that RCW 54.04.045(3) sets forth a unique formula 
I 

I 

and, thus, despite some similarities to previously existing 1 formulas, does not 

simply adopt one or more previously existing formulas. See 184 Wn. App. at 70-
, 
I 

I 

71. A product of intense legislative negotiation, RCW 54.,04.045(3) sets forth a 

two part formula that combines half of the rate calculated~by applying the words 
i 

of the statutory formula set forth in subsection (3)(a)38 with half of the rate 

calculated by applying the words of the statutory formula set forth in subsection 
I 

(3)(b). Although there are similarities to other formulas, t~e language used in 
' 

these subsections is not the same as that set forth by any of the preexisting 

i 
formulas that the Companies and the District compared the statute to in PUD I, 

I 
I 

including the FCC Cable formula.39 See 184 Wn. App. at:70-71. 
I 

Furthermore, if the legislature had intended for subsection (3)(a) to be the 

FCC Cable formula, as opposed to merely producing a m'athematically equivalent 
I 

formula, it could have simply stated that the District should apply the FCC Cable 
I 
' 

formula.40 See PUD I, 184 Wn. App. at 63. However, byirefusing to do so, the 
I 

legislature ensured that public utility districts utilized a ma.thematically equivalent 

rate to the FCC Cable formula, without becoming bound to follow any federal 

interpretations or rules relating to the FCC Cable formulai The legislative 
! 
I 

process can be a delicate balancing act between compeUng interests, and we 

38 Or, as subsection (4) states, the District may use half of the rate calculated using the 
current FCC Cable formula instead of using the formula set forth by s'ubsection (3)(a). 

39 The Companies assert that it is the mathematical equivalency to the FCC Cable 
formula that makes subsection (3)(a) the FCC Cable formula. This is directly contrary to our 
directive in PUD I to apply the words of the statute. Whether the space allocator formula 
produced by the language of subsection (3)(a) is mathematically equivalent to any preexisting 
space allocator formulas is irrelevant, as it is the words of the statute :that are significant. See 
PUD I, 184 Wn. App. at 72. 

40 As it did in subsection (4). 
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I 

: 
I 

can easily envision the legislature actively avoiding shortcut references in the 
' I 

language of the 2008 amendment to RCW 54.04.045 in order to avoid the 

prospect of foreign judicial opinions or agency interpretations interfering with the 
1 

balance struck between public utility districts and those entities, such as the 
I 

Companies, who were involved in the 2008 bill's developpient and 

implementation. Indeed, we noted a specific example of the results of such an 
I 

approach in PUD I when we explained that, while the FCC Cable formula 
! 

requires certain assumptions to be made regarding the inputs used when 
I 

I 
calculating the pole attachment rate, no assumptions regarding inputs are 

! 

required by the formula set forth in RCW 54.04.045(3)(a)~(b). See 184 Wn. App. 
i 

at 74 ("[P]ursuant to the federal formulas, the number of attachers must be 

assumed to be three. However, because the formula cre~ted by the legislature is 

! 
unique, it was not incumbent on the District to assume that there were three 

I 

attachers per pole."). 

The formula set forth in subsection (3)(a) is both rriathematically 
I 
I 

I 

equivalent to the FCC Cable formula and distinct from the FCC Cable formula. 
I 

The legislature's decision to choose its own words to establish a rate formula 

(and thereby foreclose foreign authorities from in any way acting in a manner that 
I 

would alter the balance struck by the legislature) protectsipublic utility districts 

from any limitations to their discretion not specifically enumerated in the 2008 
i 
I 

amendment. Similarly, it protects attachers from any rate; changes not 

authorized by the legislature. Thus, we reject the Companies' assertion that 
I 

I 
RCW 54.04.045(3)(a) is the FCC Cable formula. Instead) it is what it is. 
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C 

Although the District and the trial court erred in interpreting the language 
I 

of RCW 54.04.045(3)(a), that does not establish. that the Companies should 

prevail. Because the District's and the trial court's only error was in its 

interpretation of the space allocator component of the formula set forth in RCW 
! 

54.04.045(3)(a), and because we affirm the trial court's decision to credit the 

District's selection of data and inputs to calculate the maximum permissible rate 
I 

pursuant to the statute, we may determine if the trial court's error herein was 

harmless.41 We conclude that it was. 

i 
"Error without prejudice is not grounds for reversal; and error is not 

' i 
prejudicial unless it affects the case outcome." Qwest Corp. v. Wash. Utils. & 

Transp. Comm'n, 140 Wn. App. 255, 260, 166 P.3d 732 (2007) (citing Brown v. 
i 

Spokane County Fire Prat. Dist. No. 1, 100 Wn.2d 188, 196, 668 P.2d 571 

(1983)). Where the trial court incorrectly interprets a statlte, but such 

misinterpretation has no effect on the outcome of the case, the error is harmless. 
I 
I 

See Qwest, 140 Wn. App. at 259-60 (holding that trial court's failure to apply the 

correct standard of review required by statute was harmless error). 
i 
: 

Herein, because we conclude that the District's sel~ction of data and 
i 
I 

inputs, credited by the trial court,42 was within the bounds of the District's 

' 
41 Remarkably, the District declined to address this possibility in its briefing or when 

specifically asked about it during oral argument. However, we "may affirm the trial court's 
ultimate decision on any grounds established by the pleadings and supported by the record." 
Verbeek Props., LLC v. GreenCo Envtl., Inc., 159 Wn. App. 82, 90,246 P.3d 205 (2010). 

42 Our calculation of the maximum permissible rate pursuant to the statute is possible 
because we are affirming the trial court's decision to credit the District's selection of data and 
inputs. If the trial court had not credited these data and inputs, or if we concluded that resort to 
any of them constituted an abuse of the District's discretion, we would not be able to calculate the 
maximum permissible rate without inappropriately placing ourselves in the role of fact finder. 

i 
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discretion, we can apply those data and inputs to the formula set forth in RCW 
I 

I 

54.04.045(3).43 Our calculations regarding the maximum: permissible rate for the 

' years 2008 through 2015 are set forth in the following table:44 

I 

2008 2009 2010 2011 2012 2013 2014 
1. Avg Cost of 678.54 690.16 717.11 726.88 736.42 746.26 764.79 

Bare Pole ($) 
2. Carrying 17.41 17.79 18.65 16.79 17.24 17.76 18.08 

Charge(%) 
3. Avg pole height 41.8 41.8 42.0 42.0 42.0 42.1 42.1 

(ft.) 
4. Total support 27.5 27.5 27.5 27.5 27.5 27.5 27.5 

and clearance 
space (ft.) 

5. Total usable 14.3 14.3 14.5 14.5 14.5 14.6 14.6 
space (ft.) 

6. Space 1.0 1.0 1.0 1.0 1.0 1.0 1.0 
Occupied (ft.) 

7. RCW 0.07 0.07 0.07 0.07 0.07 0.07 0.07 
54.04.045(3)(a) 
space allocator 
component 

8. Maximum 8.27 8.59 9.36 8.54 8.89 9.28 9.68 
permissible rate 
per subsection 
(3)(a) ($) 

9. Maximum 33.08 34.38 36.11 32.95 34.28 35.78 37.33 
permissible rate 
per subsection 
(3)(b) ($) 

10. Maximum 20.68 21.49 22.74 20.75 21.59 22.53 23.51 
permissible rate 
per RCW 
54.04.045(3) 
($) 

43 The data and inputs we rely on herein are drawn from Plaintiff's Exhibit 1033, which is 
attached to this opinion as Appendix A. i 

44 The following details provide an explanation of the data contained in the table. First, 
the data in rows 1 through 6 and row 9 are copied verbatim from Plaintiff's Exhibit 1033. Rows 1 
and 2 set forth the amount of the average cost of a bare pole and the carrying charge. These 
inputs reflect the capital and operating expenses of the District regarding their utility poles. Rows 
3 through 6 provide the data utilized by the District regarding the height of their utility poles and 
the classification of space on the pole. Row 9 sets forth the District's calculation of the maximum 
permissible pole attachment rate pursuant to RCW 54.04.045(3)(b). Because the District 
correctly interpreted subsection (3)(b) and utilized appropriate data and inputs we do not need to 
recalculate the maximum permissible rate pursuant to subsection (3)(b). Row 7 contains the 
space allocator component obtained as a result of applying the District's data to the formula set 
forth by RCW 54.04.045(3)(a) as discussed above, rounded to the nearest one hundredth (the 

I 

39 

2015 
795.63 

17.53 

42.2 

27.5 

14.7 
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i 
' 
I 

In each year, the maximum permissible rate (row 10) is higher than the 
i 

District's rate of $19.70. Therefore, the trial court's failure to properly apply the 
I 

space allocator component of the formula set forth by RCW 54.04.045(3)(a) did 

not materially affect the outcome of the trial. The trial coJrt•s error was harmless 
I 

I 
because the District's rate is in compliance with the statu~e as properly applied. 

VI 
I 

I 
i 

The District also seeks affirmance of its award of aUorney fees from the 

first trial in addition to subsequent awards granted by the :trial court and an award 

of its fees and costs incurred in this appeal. Because the1 District's contracts with 
I 

I 
the Companies provide for an award of attorney fees when the District is the 

prevailing party, and because the District is the prevailing: party, the District is 

entitled to an award of fees. 

Whether there is a legal basis for awarding attorney fees is reviewed de 

novo, but a discretionary decision to award fees and expenses, and the 
1 
I 

reasonableness of such an award, is reviewed for an abu~e of discretion. 

Gander v. Yeager, 167 Wn. App. 638,647,282 P.3d 1100 (2012). 
' ! 

"Washington follows the American rule 'that attorn~y fees are not 

recoverable by the prevailing party as costs of litigation unless the recovery of 
' 

such fees is permitted by contract, statute, or some recodnized ground in 
I 

equity."' Panorama Viii. Condo. Owners Ass'n Bd. of Dirs. v. Allstate Ins. Co., 

144 Wn.2d 130, 143, 26 P.3d 910 (2001) (quoting McGreevy v. Or. Mut. Ins. Co., 

same rounding as performed by the District in Plaintiffs Exhibit 1033). Row 8 sets forth the 
maximum permissible rate pursuant to RCW 54.04.045(3)(a), and row 1 0 sets forth the maximum 
permissible rate pursuant to RCW 54.04.045(3). 
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128 Wn.2d 26, 35 n.8, 904 P.2d 731 (1995)). This rule requires, initially, that a 
I 

party must prevail in order to receive an attorney fee award. "In general, a 
I 

prevailing party is one who receives an affirmative judgment in his or her favor." 

i 
Riss v. Angel, 131 Wn.2d 612,633, 934 P.2d 669 (1997). "Contractual 

' 

provisions awarding attorney fees to the prevailing party also support an award of 

appellate attorney fees." City of Puyallup v. Hogan, 168 Wn. App. 406, 430, 277 
1 
I 

P.3d 49 (2012). In PUD I, we concluded that "in the event that the District 

1 

prevails on remand, the award of expenses [from the firs~ trial] should not be 

disturbed." 184 Wn. App. at 86. 

The District is the prevailing party on appeal and, as we explained in PUD 
I 

!, the District's contracts with the Companies, on which it ,brought this lawsuit, 

provide for the recovery of attorney fees. See 184 Wn. A'pp. at 82-87. 

Accordingly, the District is entitled to its award of fees fro~ the first trial, its 
' ' 

awards of fees and costs subsequent to the first trial, as ~eflected in the amended 

and restated judgment, and an award of fees and costs for this appeal. 
i 
I 

In summary, we (1) affirm the trial court's ruling that the District did not 

abuse its discretion while selecting the data and inputs to: utilize when calculating 

the maximum permissible pole atta.chment rate pursuant to RCW 54.04.045(3), 

(2) reverse the trial court's ruling incorrectly interpreting RCW 54.04.045(3)(a), 
I 
I 

and (3) affirm the judgment and award the District its fees. and costs on appeal. 

Upon the District's compliance with RAP 18.1, a commiss'ioner of our court will 

enter an appropriate order awarding fees and costs. 
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The judgment is affirmed. 

; c;1 
i 

42 



App. 43

• 
RATE CALCULATION -2007 thru 2015-Gross 

Pacific County PUD #2 
Pole Attachment Rate Model per RCW 54.04.045 

Rate Computation 
2007-2015 

POLE & ATIACHMENT DATA 2015 2014 2013 2012 2011 

(I) Number of Poles 

(2) Average Number of Attachments (Contacts/Pole)1 

(]) Space Occupied by One Attachment 

(4) Average Cost of Bare Pole1 $ 

(5) Carrying Charge3 

ASSIGNABLE & COMMON SPACE PER POLE 

(6) Avera~ Pole Height 
I 

Underground Pole (10% + 2') 
Ground Clearance (per NESC) 
Safety Space (per NESC) 

(7) Total Support & Clearance Space 

(8) Total Usable Space 

POLE A TI ACHMENT RATE 

(9) Space Factor (RCW 54.04.045 3A)4 

(10) Space Factor (RCW 54.04.045 3B/ 

--

Maximum Attachment Rate per 3A 6 
- -

- -~·------- --

Maximum Attachment Rate per 3B 7 

Rate per RCW (1/2 of 3A + 1/2 of3B) 

I . Based on sample from pole inventory 
2. (Investment in Poles)/ (Total No. of Poles). see Exhibil 3 
3. See Exhibit 2 
4. [{]) + (8)) + {[(]) + (8)) X (7) + (6)f 
5. {(]) + ((7) + (2)H + (6) 

6. (9) • (4) • (S) 
7. (10) • (4) • (5) 

PLAINTIFF'S 
EXHIBITS 

s 

s 

s 

9,460 

2.61 

1.00ft 

795.63 $ 

17.53% 

42.2 ft 

6.2 ft 
IS.Oft 
3.3 ft 

27.5 ft 

14.7 ft 

0.11 

0.27 

---~------ -
15.34 s 

37.66 s 

26.50 s 

9,549 9,586 9,636 9,667 

2.61 2.61 2.61 2.61 

1.00ft 1.00 ft 1.00 ft 1.00 ft 

764.79 s 746.26 $ 736.42 $ 726.88 $ 

18.08% 17.76% 17.24% 16.79% 

42.1 ft 42.1 ft 42.0 ft 42.0 ft 

6.2 ft 6.2 ft 6.2 ft 6.2 ft 
18.0 ft JS.Oft IS.Oft IS.Oft 
3.3 ft 3.3 ft 3.3 ft 3.3 ft 

27.5 ft 27.5 ft 27.5 ft 27.5 ft 

14.6 ft 14.6 ft 14.5 ft 14.S ft 

0.11 0.11 0.11 0.11 

0.27 0.27 0.27 0.27 

-------~--- --------- -- -- ---~~---- . --
15.21 s 14.58 s 13.97 s 13.42 s 

37.33 s 35.78 s 34.28 s 32.95 s 

26.27 s 25.18 s 24.13 s 23.19 s 

2010 2009 2008 2007 

9,704 9,662 9,684 9,784 

2.61 2.61 2.61 2.61 

1.00 ft 1.00 ft 1.00ft 1.00 ft 

717.11 $ 690.16 $ 678.54 $ 655.00 

18.65% 17.79% 17.41% 16.74% 

--
42.0 ft 41.8 ft 41.8 ft 41.7 ft 

6.2 ft 6.2 ft 6.2 ft 6.2 ft 
18.0ft 18.0 ft IS.Oft 18.0 ft 
3.3 ft 3.3 ft 3.3 ft 3.3 ft 

27.5 ft 27.5 ft 27.5 ft 27.5 ft 

14.S ft 14.3 ft 14.3 ft 14.2 ft 

0.11 0.12 0.12 0.12 

0.27 0.28 0.28 0.28 

--~------- - ------- - - --~--
14.71 s 14.73 s 14.18 s 13.16 

36.11 s 34.38 s 33.08 s 30.70 

25.41 s 24.56 s 23.63 s 21.93 

Hi s 26.27 

Lo $ 21.93 
Avg s 24.29 

\\l'Alml:b\lY\l/s,rhomelmarkh\l'ol< Conta~ts\Low~uit\Remand\W13 Rare Updat<ll'acific PUD Pole Anochmen1 
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II 
07-2-00484-1 
FNFCL 310 
Findings of Faot and Conoluslons of Law 
1662332 
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VIRGINlt, LEt,CH, CLERK 
PACIFIC COUNT 'i, rl .'. 

B 'I---------;:;;-;;;;, Dl?UI I 

SUPERIOR COURT OF WASHINGTON FOR PACIFIC COUNTY 

Pusuc luTIUTY DISTRICT No. 2 OF PACIFIC 
COUNn[, a•Washington Corporation, 

! 

Plaintiff, 

v. 

COMCAi OF WASHINGTON IV, INC., a 
Wash in on corporation; CENTURYTEL OF 
WASHIN TON, INC., a Washington 
corporation; and FALCON COMMUNITY 
VENTUR[S, I, LP., a California limited 
partners!iip, d/b/a CHARTER 
COMMU[\.JICATIONS, 

Defendants. 

CAUSE NO. 07-2-00484-1 

[PRiPiHll!l!I] SUPPLEMENTAL FINDINGS 
OF FACT AND CONCLUSIONS OF LAW ON 
REMAND 

T ese Supplemental Findings of Fact and Conclusions of Law on Remand 

supplem nt the Findings of Fact and Conclusions of Law entered by this Court on 

Decemb r 12, 2011, and are entered based on the evidence presented during the trial 

d of certain issues pursuant to the decision of Division I of the Washington 

Court of ppeals reported at 184 Wn. App. 24, 336 P.3d 65 (2015), 

[RQ@PSPHI SUPPLEMENTAL FINDINGS OF FACT 
AND CONCLUSIONS OF LAW ON REMAND - 1 of 28 
(NO, 07-2-0Q484-1 
(4826-3302-78591 3310 

LAW OFFICES 
GORDON THOMAS HONEYWELL LLP 

ONE UNION SQUARE 
600 UNIVERSITY, SUITE 2100 

SEATTLE WA 98101-4185 
(206) 676-7500 - FACSIMILE (206) 676-7575 
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9. Mr. McGowan's survey focused on areas he was told by Centurylink field 

el had PUD attachments in the safety space. 

0. There was testimony at trial that a recent PUD field check revealed errors 

in som of Mr. McGowan's listing of attachments in the safety space. 

1. Defendants' expert witness relied totally on Mr. McGowan in forming her 

opinion that the safety space should not be included within the support and clearance 

space i making rate calculations under the amended statute. 

2. The PUD's use of the safety space is not an adopted practice, but rather 

a phasing out of that use. 

As District poles are replaced over time, the District's policy is not to install 

attach ents in the safety space unless there are special needs requiring it, such as 

custom r timing needs or clearance issues. 
I 

' 

94. The District's General Manager testified about District bid specifications for 
' 

the vas majority of PUD fiber installations requiring that they be outside of the safety 

space. 

5. The District's General Manager did not recall the last time street lighting 

was ins lied in the safety space. 

There is both older and new PUD construction outside the safety space on 

Street lighting and security and area lighting are not within the definition of 

ent" in RCW 54.04.045(1)(a). 

Defendants sometimes have their own attachments in the safety space 

(Com mu ications Worker Safety Zone). 

fPROPflSflnJ SUPPLEMENTAL FINDINGS OF FACT 
AND CONCLUSIONS OF LAW ON REMAND - 15 of,2l' 
(NO. 07-2-©0484-1 ' 
[4826-3302-J659] 3 3 2 4 

LAW OFFICES 
GORDON THOMAS HONEYWELL LLP 

ONE UNION SQUARE 
600 UNIVERSITY, SUITE 2100 

SEATTLE WA 98101-4185 
(206) 676-7500 - FACSIMILE (206) 676-7575 
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7. In addition to the declaratory judgment, damages, and interest awarded, 

the Dist ict is entitled to the injunctive relief requested, and such injunctive relief is 

granted. 

8. Defendants must sign the District's proposed Pole Attachment Agreement, 

as revis d by the Court of Appeals, and pay the District the adopted pole attachment rate 

of $19. O set forth in Resolution No. 1256, or Defendants must remove all their 

equipm nt from the District's poles within 30 days of the entry of judgment or pay the 

District' costs for removal, including any additional attorneys' fees and costs the District 

may inc r to enforce this injunctive relief granted. 

59. The District may petition the Court for all additional attorneys' fees and 

costs th District Incurs to enforce the injunctive relief granted. 

The District is entitled to an award of its attorneys' fees and expenses from 

June 12 2008, the effective date of amended RCW 54.04.045. 

The District Is entitled to an award of its attorneys' fees and expenses on 

appeal y this Court, per the Court of Appeals decision. 

The District is entitled to an award of its attorneys' fees and expenses on 

Defendants' Motion for Extension of Time, Plaintiff's Motion to Stay, and Plaintiff's Motion 

tionary Review by the Supreme Court, resulting from Defendants' untimely first 

appeal. 

Ill/ 

Ill/ 

Ill/ 

Ill/ 

/Ill 

Ill/ 

[Pflm>OOEP] SUPPLEMENTAL FINDINGS OF FACT 
AND CONdLUSIONS OF LAW ON REMAND - 27 of 28 
(NO. 07-2-00484-1 
[4826-3302-7659) 3336 

LAW OFFICES 

GORDON THOMAS HONEYWELL LLP 
ONE UNION SQUARE 

600 UNIVERSITY, SUITE 2100 
SEATTLE WA 98101-4185 

(206) 676-7500- FACSIMILE (206) 676-7575 
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63. Defendants have failed to prove their case on remand as to the District's 

claims and all of Defendants' defenses and counterclaims. 

I)_, 
DATED this _f_ day of 

Presen ed by: 

GORD N THOMAS HONEYWELL LLP 

Donald S. Cohen, WSBA No. 1248 
dcohen@ th-law.com 
Attorne s for Plaintiff 

[Pf.WPOO~D] SUPPLEMENTAL FINDINGS OF FACT 
AND CON\)LUSIONS OF LAW ON REMAND - 28 of 28 
(NO, O7-2.P0484-1 
[4826-330~7659] 3 3 3 7 

i 

el J. Sullivan 
County Superior Court (Pro 

LAW OFFICES 

GORDON THOMAS HONEYWELL LLP 
ONE UNION SQUARE 

600 UNIVERSITY, SUITE 2100 
SEATTLE WA 98101-4185 

(206) 676-7500 - FACSIMILE (206) 676-7575 
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       1              IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

 

       2                         IN AND FOR PACIFIC COUNTY 

 

       3      ______________________________________________________________ 

 

       4      PUBLIC UTILITY DISTRICT NO. 2 OF  ) 

              PACIFIC COUNTY, a Washington      ) 

       5      municipal corporation,            ) 

                                                ) 

       6               Plaintiff,               ) 

                                                ) Appeal No. 49798-1 II 

       7         v.                             ) No. 07-2-00484-1 

                                                ) 

       8      COMCAST OF WASHINGTON IV, INC., a ) 

              Washington corporation; CenturyTel) 

       9      OF WASHINGTON, INC., a Washington ) 

              corporation; and FALCON COMMUNITY ) 

      10      VENTURES I, L.P., a California    ) 

              limited partnership, d/b/a        ) 

      11      CHARTER COMMUNICATIONS,           ) 

                                                ) 

      12                 Defendants.            ) 

 

      13      _______________________________________________________________ 

 

      14                          BENCH TRIAL - AMENDED VOLUME IV 
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      21 

 

      22 

 

      23      TRANSCRIBED BY:    Katherine VanGrinsven, WA CCR #3415 

                                 Reed Jackson Watkins 

      24                         Court-Certified Transcription 
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       1        standards by which those kinds of costs are allocated to 

 

       2        different services? 

 

       3   A.   No. 

 

       4   Q.   Thank you.  And I take it, thus, since they've never adopted 

 

       5        any such standards, there's nothing in writing about how you 

 

       6        would go about doing it? 

 

       7   A.   Right. 

 

       8   Q.   I want to talk to you for a few moments about taxes, because 

 

       9        you testified about that with Mr. Cohen. 

 

      10   A.   Okay. 

 

      11   Q.   And I believe your testimony was that the District's taxes 

 

      12        fall into two buckets, the state utility tax and the state 

 

      13        privilege tax? 

 

      14   A.   Primarily.  There's some other minor taxes, but those are -- 

 

      15        those are the two big ones. 

 

      16   Q.   And both of those taxes are based on a percentage of the 

 

      17        District's revenues, correct? 

 

      18   A.   That is correct. 

 

      19   Q.   And, in fact, they're based on revenues for sales of 

 

      20        electricity to consumers? 

 

      21   A.   That is correct. 

 

      22   Q.   And that's the sole basis for those taxes, correct? 

 

      23   A.   Yes. 

 

      24   Q.   So if the District had zero attachers on their poles -- 

 

      25   A.   Okay. 
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       1   Q.   -- the state utility tax and the state privilege tax would 

 

       2        not change at all, would they? 

 

       3   A.   No. 

 

       4   Q.   Thank you. 

 

       5           THE COURT:  Counsel, it's a couple minutes until 3:30.  Do 

 

       6        you think this would be a good place to stop? 

 

       7           MR. O'CONNELL:  It would, Your Honor. 

 

       8           THE COURT:  Okay.  Please enjoy -- 

 

       9           Mr. Miller, thank you once again for your testimony to 

 

      10        this point. 

 

      11           THE WITNESS:  Thank you. 

 

      12           THE COURT:  You may step down. 

 

      13           Please enjoy your 15.  Let's just go until quarter to 

 

      14        4:00.  It's only a couple minutes difference. 

 

      15           MR. O'CONNELL:  Thank you, Your Honor. 

 

      16           THE COURT:  You're welcome. 

 

      17                                 (Recess.) 

 

      18           THE CLERK:  Please rise. 

 

      19           THE COURT:  Once again, thank you all.  Please be seated. 

 

      20           Mr. Miller, do you recognize and accept the fact you 

 

      21        remain under oath? 

 

      22           THE WITNESS:  I do, yes. 

 

      23           THE COURT:  Thank you.  Please have a seat again. 

 

      24           We need to recess at 4:30, Counsel, today.  We usually go 

 

      25        to quarter to 5:00.  But, again, I have to have a hearing at 
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2008-2015 Historical Comparative Calculations (including Safety Space Correction)

2014 2013 2012 2011 2010 2009 2008
A B C D E F G H I

General Calculations:

PUD per EXH 
1033-1035

CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

1. NET POLE INVESTMENT
A. Gross Pole Investment  (Poles) $7,526,649 $7,526,649 $7,302,936 $7,153,627 $7,096,166 $7,026,731 $6,958,820 $6,668,324 $6,570,971

Transmission (FERC 355) $1,191,650 $1,191,650 $1,191,650 $1,191,650 $1,191,650 $1,191,821 $1,191,821 $1,017,052 $1,017,450
Transmission Guy & Anchors (FERC 356) $191,637 $191,637 $191,905 $191,905 $191,905 $191,905 $191,905 $173,499 $173,510
Distribution (FERC 364) $4,894,385 $4,894,385 $4,670,404 $4,578,715 $4,532,575 $4,479,912 $4,437,397 $4,368,542 $4,301,883
Distribution Guy & Anchors (FERC 365) $1,248,977 $1,248,977 $1,248,977 $1,191,357 $1,180,036 $1,163,093 $1,137,697 $1,109,231 $1,078,128

B. Accumulated Depreciation  (Poles) $5,712,003 $5,712,003 $5,700,863 $5,470,191 $5,575,914 $5,084,209 $4,417,317 $4,556,232 $4,318,734
C. Accumulated Deferred Income Taxes  (Poles) $0 $0 $0 $0 $0 $0 $0 $0 $0
D. Net Pole Investment  1D = 1A-1B-1C $1,814,646 $1,814,646 $1,602,073 $1,683,436 $1,520,252 $1,942,522 $2,541,503 $2,112,092 $2,252,237

2. NET TOTAL PLANT INVESTMENT
A. Gross Plant Investment  - Rate Base plus CWIP (Gross) $103,438,280 $103,438,280 $100,272,739 $91,160,180 $93,805,683 $88,948,608 $84,984,321 $83,035,814 $80,161,241

Gross Plant Investment $98,460,890 $98,460,890 $93,922,936 $85,078,393 $86,031,239 $83,323,360 $82,036,648 $78,929,059 $75,167,672
Plant Investment CWIP $4,977,390 $4,977,390 $6,349,803 $6,081,787 $7,774,444 $5,625,248 $2,947,673 $4,106,755 $4,993,569

B. Accumulated Depreciation  - Rate Base $55,425,833 $55,425,833 $53,468,323 $50,370,655 $48,177,863 $45,461,056 $42,738,285 $40,277,932 $38,033,574
C. Accumulated Deferred Income Taxes $0 $0 $0 $0 $0 $0 $0 $0 $0
D. Net Plant Investment  2D = 2A-2B-2C $48,012,447 $48,012,447 $46,804,416 $40,789,525 $45,627,820 $43,487,552 $42,246,036 $42,757,882 $42,127,667

3. DEPRECIATION ELEMENT
A. Depreciation Rate for Gross Pole Investment 0.0588 0.0588 0.0588 0.0588 0.0588 0.0588 0.0588 0.0588 0.0588

Gross Pole Investment  (Poles)
Accum Depreciation - Poles Transmission & Distribution
Net Pole Investment
Depreciation Carrying Charge Factor - Net Plant

4. MAINTENANCE ELEMENT
A. Maintenance Expense - Poles  (FERC) $485,480 $485,480 $484,932 $485,438 $510,245 $386,411 $669,990 $482,778 $470,640

Transmission (FERC 571) $0 $0 $0 $0 $0 $0 $0 $0 $0
Distribution (FERC 583, 593) $485,480 $485,480 $484,932 $485,438 $510,245 $386,411 $669,990 $482,778 $470,640

B. Rental Expense - Poles  (FERC) $0 $0 $0 $0 $0 $0 $0 $0 $0
C. Net Maintenance Expense - Poles   4C = 4A-4B $485,480 $485,480 $484,932 $485,438 $510,245 $386,411 $669,990 $482,778 $470,640
D. Gross or Net Investment $18,273,151 $18,273,151 $17,556,529 $17,269,447 $17,180,797 $17,070,759 $16,928,805 $16,132,473 $15,889,146

D.1 Overhead Related Plant - Poles, Towers, Fixtures (FERC 364,355) $8,196,323 $8,196,323 $7,886,168 $7,730,669 $7,676,302 $7,598,461 $7,521,239 $7,156,336 $7,047,622
D.2 Overhead Related Plant - Cond. & Devices (FERC 365,356) $8,695,800 $8,695,800 $8,295,151 $8,171,030 $8,148,323 $8,123,288 $8,063,788 $7,638,764 $7,504,911
D.3 Overhead Related Plant - Services (FERC 369) $1,381,028 $1,381,028 $1,375,210 $1,367,748 $1,356,172 $1,349,010 $1,343,778 $1,337,373 $1,336,613
E. Maintenance Element   4E = 4C/4D 0.0266 0.0266 0.0276 0.0281 0.0297 0.0226 0.0396 0.0299 0.0296

5. ADMINISTRATIVE ELEMENT
A. Total General and Administrative Expense  (FERC 906-935) $4,978,692 $4,978,692 $4,957,960 $4,199,826 $4,082,378 $3,930,738 $3,661,926 $3,555,439 $2,980,360
B. Gross Plant Investment  (Line 2A) $103,438,280 $103,438,280 $100,272,739 $91,160,180 $93,805,683 $88,948,608 $84,984,321 $83,035,814 $80,161,241
C. Administrative Element   5C = 5A/5B 0.0481 0.0481 0.0494 0.0461 0.0435 0.0442 0.0431 0.0428 0.0372
D. Cost Adjustment Ratio 5D =((1D/1A) / (2D/2A) 0.5194 0.4700 0.5259 0.4404 0.5654 0.7347 0.6151 0.6522
E. Corrected Administrative Element   5E = 5C x 5D 0.0250 0.0232 0.0242 0.0192 0.0250 0.0317 0.0263 0.0242

6. TAXES ELEMENT
A. Total Operating Taxes  (FERC 408.01,408.20,408.3-.7) $1,313,291 $0 $0 $0 $0 $0 $0 $0 $0
B. Gross Plant Investment  (Line 2A) $103,438,280 $103,438,280 $100,272,739 $91,160,180 $93,805,683 $88,948,608 $84,984,321 $83,035,814 $80,161,241
C. Taxes Element   6C = 6A/6B 0.0127 0.0000 0.0000 0.0000 0.0000 0.0000 0.0000 0.0000 0.0000
D. Cost Adjustment Ratio 6D =((1D/1A) / (2D/2A)
E. Corrected Taxes Element   6E = 6C x 6D 0.0000 0.0000 0.0000 0.0000 0.0000 0.0000 0.0000 0.0000

7. RETURN ELEMENT
7.1 Retained Earnings $42,991,867 $42,991,867 $44,915,777 $45,524,814 $41,645,192 $39,268,710 $38,519,927 $38,766,870 $37,581,162
7.2 Interest Expense (FERC 427-428) $428,185 $428,185 $482,197 $14,506 $23,467 $289,824 $378,549 $418,416 $456,490
7.3 Return on Equity (RE x 6%) $2,579,512 $0 $0 $0 $0 $0 $0 $0 $0
7.4 Sum $3,007,697 $428,185 $482,197 $14,506 $23,467 $289,824 $378,549 $418,416 $456,490
7.5 Total Rate Base plus CWIP $103,438,280 $48,012,447 $46,804,416 $40,789,525 $45,627,820 $43,487,552 $42,246,036 $42,757,882 $42,127,667

A. Rate of Return 0.0600

CTL ANALYSIS OF
FORMULAS / CALCULATIONS

USED BY PACIFIC PUD IN DETERMINING THEIR MAXIMUM RATES
FOR THE USE OF THEIR UTILITY POLES

2015
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2008-2015 Historical Comparative Calculations (including Safety Space Correction)

2014 2013 2012 2011 2010 2009 2008
A B C D E F G H I

General Calculations:

PUD per EXH 
1033-1035

CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CORRECTED
CALCULATION

CTL ANALYSIS OF
FORMULAS / CALCULATIONS

USED BY PACIFIC PUD IN DETERMINING THEIR MAXIMUM RATES
FOR THE USE OF THEIR UTILITY POLES

2015

B. Net Pole Investment  (Line 1D) $1,814,646 $1,814,646 $1,602,073 $1,683,436 $1,520,252 $1,942,522 $2,541,503 $2,112,092 $2,252,237
C. Gross Pole Investment  (Line 1A) $7,526,649 $7,526,649 $7,302,936 $7,153,627 $7,096,166 $7,026,731 $6,958,820 $6,668,324 $6,570,971
D. Return Element  7D = 7.4/7.5 0.0291
E. Corrected Return Element   7E = ((7.2/7.5) x 1D) / 1A 0.0022 0.0023 0.0001 0.0001 0.0018 0.0033 0.0031 0.0037

8. CARRYING CHARGE RATE
A. Sum of Carrying Charge Rate Elements   8A = 3A+4E+5C+6C+7D 0.1753

A.1 Corrected Sum of Carrying Charge Rate Elements   8A.1 = 3A+4E+5E+6E+7E 0.1125 0.1119 0.1112 0.1078 0.1083 0.1333 0.1182 0.1164

9. OTHER INFORMATION
A. Pole Space Occupied per Attachment 1 1 1 1 1 1 1 1 1
B. Usable Pole Space 14.7 18.0 17.9 17.9 17.8 17.8 17.8 17.6 17.6
C. Unusable Pole Space 27.5 24.2 24.2 24.2 24.2 24.2 24.2 24.2 24.2
D. Pole Height   9D = 9B+9C 42.2 42.2 42.1 42.1 42.0 42.0 42.0 41.8 41.8
E. Number of Attaching Entities 2.61 2.61 2.61 2.61 2.61 2.61 2.61 2.61 2.61
F. Number of Attaching Entities 
G. Total Number of Poles 9,460 9,460 9,549 9,586 9,636 9,667 9,704 9,662 9,684

G.1 Transmission 405 405 405 405 405 407 407 363 363
G.2 Distribution 9,055 9,055 9,144 9,181 9,231 9,260 9,297 9,299 9,321

10. MAXIMUM YEARLY RATE PER POLE PER 3A ATTACHMENT CALCULATION
A. Space Factor = Space Occupied/Usable Space 0.0680 0.0555 0.0558 0.0558 0.0561 0.0561 0.0561 0.0567 0.0567

A.1 Unusable Space Factor = ((Occupied Space/Usable Space) x Unusable Space) / Pole Height 0.0443
A.2 Total Space Factor 0.11 0.0555 0.0558 0.0558 0.0561 0.0561 0.0561 0.0567 0.0567
B. Gross Cost of a Bare Pole = (Gross Pole Investment/Total No. of Poles)

         10B = (1A/9G) $795.63 $795.63 $764.79 $746.26 $736.42 $726.88 $717.11 $690.16 $678.54
C. Maximum Yearly Rate per Pole per Attachment   10C = 10A.2*10B*8A (or 8A.1) $15.34 $4.97 $4.77 $4.63 $4.45 $4.41 $5.36 $4.63 $4.48

11. MAXIMUM YEARLY RATE PER POLE PER 3B ATTACHMENT CALCULATION 
A. Unusable Space Portion = (Unusable Space/No. of Attaching Entities)

          11A = (9C/9E) 10.536 9.261 9.261 9.261 9.261 9.261 9.261 9.261 9.261
B. Space Factor = (Space Occupied + Unusable Space Portion)/Pole Height

          11B = (9A+11A)/9D 0.27 0.2431 0.2437 0.2437 0.2443 0.2443 0.2443 0.2455 0.2455
C. Gross Cost of a Bare Pole = (Gross Pole Investment/Total No. of Poles)

          11C = (1A/9G)                             $795.63 $795.63 $764.79 $746.26 $736.42 $726.88 $717.11 $690.16 $678.54
D. Maximum Yearly Rate per Pole per Attachment   11D = 11B*11C*8A (or 8A.1) $37.66 $21.77 $20.86 $20.23 $19.39 $19.23 $23.35 $20.02 $19.38

MAXIMUM RATE (1/2 3A + 1/2 3B formula) (10C + 11D)/2 $26.50 $13.37 $12.82 $12.43 $11.92 $11.82 $14.36 $12.32 $11.93

2015 Corrections Include:

(4)   Unusable Space Factor - Corrects 3A Formula for assigning ratable portion of Unusable Space
(5)   Safety Space recognized as Usable Space

(1)   3A Formula ROR Carrying Charge - Correction for compatibility error of ROR Carrying Charge that's being applied to Gross Cost of a Bare
       Pole (Calculated based on Net Pole Investment)
(2)   3A and 3B Formula ROR Carrying Charge - Correction to exclude Equity Component
(3)   Administrative & Tax Carrying Charges - Corrects for erroneous expense assignment associated with Poles
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F. Remedy 

Because the rates sought by the District are unlawful for all the 

reasons identified above, the contract that the District demands 

CenturyLink sign is also unlawful. Cf Dkt. 310 (Supplemental 

Conclusion of Law 58) ("Defendants must sign the District's proposed 

Pole Attachment Agreement, as revised by the Court of Appeals .. .. "). 

CenturyLink therefore requests that the District's complaint, as to all sums 

claimed after June 12, 2008,27 be dismissed, as should the District's 

demand that CenturyLink be compelled to sign the unlawful agreement. 

Century Link further requests the Court direct that judgment be 

entered in its favor on CenturyLink's request for declaratory relief. 

Finally, because this action was attempted to compel CenturyLink 

to sign the proposed Pole Attachment Agreement, Century Link is entitled 

to an award of costs and attorney fees pursuant to that agreement as the 

prevailing party, both before this Court and the trial court. Herzog 

Aluminum, Inc. v. Gen. Am. Window Corp., 39 Wn. App. 188,692 P.2d 

867 (1984). RCW 4.84.330 applies to "any action" on a contract, even 

when the claimed contract is found to have never been formed. Herzog, 

39 Wn. App. at 197 (RCW 4.84.330 applied even though no contract 

existed due to a lack of the meeting of the minds). The Herzog court held 

27 Century Link acknowledges that amounts related to claims occurring prior to 
that date are no longer at issue. 
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that "the broad language '[i]n any action on a contract' found in RCW 

4.84.330 encompasses any action in which it is alleged that a person is 

liable on a contract." Id. (brackets in original). Herzog stands for the 

proposition that RCW 4.84.330 protects any defendant who would be 

liable for attorney fees if a court found a contract existed, regardless of 

whether that defendant wanted to be bound by the contract. RCW 

4.84.330 accomplishes this by providing in "broad language" that 

defendants receive attorney fees if they prevail and show no contract 

existed. Id. As long as the plaintiff has advanced a contract-based claim 

that would require the defendant to pay attorney fees if the plaintiff 

prevailed, then the defendant is also entitled to fees under the hypothetical 

contract, should it prevail. See id. Herzog properly extends to defendants 

who never intended to enter a contract with plaintiffs because RCW 

4.84.330 exists to protect litigation defendants, not contract counterparties. 

Here, the District filed suit against CenturyLink related to a 

contract, and the trial court entered specific relief related to that contract. 

See Dkt. 310 (Supplemental Conclusion of Law 58) ("Defendants must 

sign the District's proposed Pole Attachment Agreement, as revised by the 

Court of Appeals ... "). The District's action fundamentally was an action 

"on a contract" under RCW 4.84.330, which the District demanded that 

Century Link sign. Century Link is thereby entitled to recover its attorney 

95385211.4 0035583-00002 45 
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fees and costs.28 

VI. CONCLUSION 

In sum, the trial court's interpretation of the statute was incorrect, 

and the court below wrongly allowed the District to use arbitrary inputs 

when applying the statute. CenturyLink, therefore, respectfully asks this 

Court to reverse the judgment below. 

RESPECTFULLY SUBMITTED January 19, 2018. 

STOEL RIVES LLP 

Timoth J 'Connell, #15372 
KC Harding, WSBA #51291 

Attorneys for Appellant CenturyTel of 
Washington, Inc. 

28 That the prior Court of Appeals panel failed to award Century Link attorney 
fees, reasoning that "CenturyLink never intended to form a contract with the District," 
PUD I, 184 Wn. App. at 90, does not prevent this Court from awarding fees here. The 
Rules of Appellate Procedure expressly state that, if"justice would best be served," the 
law of the case doctrine does not apply when an appellate court reviews the propriety of 
an earlier court of appeals decision in the same case. RAP 2.5(c)(2); see also Roberson 
v. Perez, 156 Wn.2d 33, 42, 123 P.3d 844 (2005) ("[A]pplication of the [Jaw of the case] 
doctrine may be avoided where the prior decision is clearly erroneous, and the erroneous 
decision would work a manifest injustice to one party."). The facts here clearly show that 
Century Link wanted to form a pole attachment contract with the District and indeed 
negotiated about the terms of the contract with the District because it needed space on 
the District's poles. First Trial RP at 847-851, 922, 1011, II. 12-16. Because the prior 
panel's decision was erroneous, in light ofCenturyLink's desire to contract with the 
District, this Court should take a fresh look at the application of Herzog. 
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